Part 1: Overview of our child protection role
1 The Ombudsman’s Part 3A reportable conduct scheme

The NSW Ombudsman’s employment-related child ptategurisdiction commenced in
May 1999, when a system was established for theudsrtban to oversee the handling of
allegations of a child protection nature againspleryees of government and certain non-
government agencies.

Our jurisdiction involves overseeing the handliriglold abuse and neglect allegations that
are made against employ&e$ more than 7,000 government and non-governnggnces’
The scheme was — and remains — a unique and udprged jurisdiction, not least because
of the oversight it brings to both government and-government organisations in their
handling of child protection concerns and the camnad their employees (including
volunteers).

As the Commission is aware, following the 2013 Wi@n Parliamentary Inquiry into the
handling of child abuse by religious and other argations, a decision was made to establish
a reportable conduct scheme in that state. Oweoffas been providing ongoing advice to
Victorian agencies to support the establishmemh®ihew scheme.

Part 3A of theODmbudsman Act 19#&quires and enables the Ombudsman to:

* Receive and assess notificatiort®ncerning reportable allegations or convictions
against an employee

» Scrutinise agency systemfor preventing reportable conduct by employeed, an
for handling and responding to allegations of régdale conduct and convictions

* Monitor and oversight agency investigations of reportable conduct

* Respond to complaintsabout inappropriate handling of any reportablegation
or conviction against employees

» Conduct direct investigationsconcerning reportable allegations or convictians,
any inappropriate handling of, or response topantable notification or conviction

» Conduct audits and education and trainingactivities to improve the
understanding of, and responses to, reportablgaaitens, and

* Report on trendsand issues in connection with reportable condaiters.

All public authorities are subject to the requirenseof Part 3A if the reportable conduct
arises in the course of a person’s employment. Sarbic authorities are ‘designated
agencies’ and also need to notify reportable aliega if they arise from conduct that takes

! The scheme was established following recommenusiisising from the Wood Royal Commission into tha\NSolice
Service.

2|n this context, an ‘employee’ is defined broaddyircluding: any employee of the agency, whetheroor

employed in connection with any work or activit@sthe agency that relates to children, and anividdal engaged

by the agency to provide services to children (idiig in the capacity of a volunteer).

3 The NSW Solicitor-General recently clarified tleach of our jurisdiction and advised us that [@jrface the notion of
“substitute residential care” in the care of cteldmwould appear to extend to any arrangement varemeganisation has the
care and control of children of a kind that wouteswise be provided by parents and caregiverse weahild in his or her
place of residence. This advice has greatly ineése number of agencies and individuals deeméltaithin our
employment-related child protection jurisdictione\&re currently working with organisations in teereational camping
and youth sectors, together with religious and otleiinteer organisations, which run camps fallivithin the scope of this
advice.



place outside of employmehS8ome non-government agencies are also subjectrt@R
requirements and must notify reportable allegatibas arise both within and outside of
employment It is worth noting that historical allegationsasfild abuse only fall within our
employment-related child protection jurisdictiorthe involved individual is an “employee”
of a relevant agency at the time when the allegdiecomes known by the head of agency.

What is notifiable to the Ombudsman?

In 2003, a government review was initiated intoithpact of child protection and
employment screening legislation on employers iMNShe review found that the term
‘child abuse’ raised strong emotions and that:

» there was a reluctance by some agencies to idergitgin behaviours by employees
towards children as ‘child abuse’, and

» employees were fearful of being labelled a ‘chitdiser’ and their future careers being
placed in jeopardy when allegations were made agtiem (regardless of the
outcome of any investigation).

TheChild Protection Legislation Amendment Act 2@08ended sections of Part 3A of the
Ombudsman Act 197F7hese amendments removed the terms ‘child abebdd abuse
allegation’ and ‘child abuse conviction’ and re@ddhem with ‘reportable conduct’,
‘reportable allegation’ and ‘reportable convictioithe amendments also clarified the types of
matters that are reportable to the Ombudsman.0d,20e issued revised guidelines for
employers -Child Protection in the workplace: responding téeglations against employees

— which explained the changes in terminology armtushed definitions of reportable conduct
(see Annexure 3).

When an allegation of ‘reportable conduct’ is madainst an employee of relevant
government and non-government agencies — incluaimggovernment schools,
approved children’s services and agencies proviglifgstitute residential care — the
head of agency is required to notify the Ombudsofany reportable allegations or
convictions involving their employees as soon agficable and, the ‘notification” must
be made in any event, within 30 days of the heaabehcy becoming aware of the
allegation or conviction.

Section 25C requires the head of agency to ‘mategements within the agency to
require employees of the agency to notify the refaajency of any such reportable
allegation or conviction of which they become awa&ke encourage agencies to notify

4 Under s25A of th©mbudsman Act 197designated government agency means any of thosvinb:
(a) the Department of Education and Training (idodg a government school) or the Department oftHea
(al) a Division of the Government Service (or & p&a Division of the Government Service) prelsed by the
regulations for the purposes of this definition,
(b) alocal health district within the meaningtioé Health Services Act 1997
(c) any other public authority prescribed by teguiations for the purposes of this definition.

Designated non-government agency means any obtioeing:

(a) a non-government school within the meanintheEducation Act 1990
(b) a designated agency within the meaning ofthiédren and Young Persons (Care and Protection)18&8 (not
being a department referred to in paragraph (#)etiefinition ofdesignated government agency in this subsection),
(b1) an approved education and care service witldrmeaning of th€hildren (Education and Care Services)
National Law (NSWbr theChildren (Education and Care Services) SupplemerRaoyisions Act 2011
(c) an agency providing substitute residentiagédar children,
(d) any other body prescribed by the regulatiamgte purposes of this definition.
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us at the earliest possible opportunity, whethewhy of formal notification or initially
through telephone contact, so that we can playadg mle in guiding agencies through
their initial response.

Section 25A of the Ombudsman Act defines a “refdetallegation” as an allegation of
reportable conduct against a person or an allegafionisconduct that may involve
reportable conduct.

Section 25A of the Ombudsman Act defines ‘repodatanduct’ as:

(a) Any sexual offence, or sexual misconduct, commi#tgdinst, with or in the
presence of a child (including a child pornograpfegnce), or

(b) Any assault, ill-treatment or neglect of a child, o

(c) Any behaviour that causes psychological harm thoila,c

whether or not, in any case, with the consent efcthld.
The section also specifies that reportable condoes not extend to:

(a) conduct that is reasonable for the purposes oigliise, management or care of
children, having regard to the age, maturity, treaitother characteristics of the
children and to any relevant codes of conduct ofgssional standards, or

(b) the use of force that, in all circumstances, igdtior negligible, but only if the
matter is to be investigated and the result ofriliestigation recorded under
workplace employment procedures, or

(c) conduct of a class or kind exempted from being majpbe conduct by the
Ombudsman under section 25C of the Act.

Our role in keeping agency systems under scrutiny

We primarily fulfil our section 25B requirementsdorutinise agencies’ systems through our
ongoing oversight and monitoring of reportable agridnatters; by conducting direct
investigations, as well as our through our inteltige gathering activities. These activities are
complemented by our keep under scrutiny functicur. &bility to undertake auditing

activities is dependent on other competing demandsur resources, such as taking a
proactive role in overseeing the handling of thghhiolume of serious reportable conduct
matters involving criminal allegations.

Under section 25B of the Ombudsman Act, the Ombuaasisirequired to keep under
scrutiny the systems that agencies have in plageréventing reportable conduct, as well as
the systems for handling and responding to replertakegations (including allegations which
are exempt from notification) and convictions, iwieg employees of designated
government or non-government agencies, or othdigatithorities. Audits are one way for
the Ombudsman to review such systems. Audits ai@gs may be conducted independently
of the investigation and monitoring role of the Qrdbman.

The purpose of an audit is generally to assistgg@mey to improve its systems and practices
for providing safe environments for children indtre. It is also to identify and promote good
practice across agencies. The Ombudsman doesythssbssing the policies and practices
within an agency, and providing it with advice abthe good practice we identify and areas



for improvement. Our audits might also identify tieed for training — we discuss this area of
our work below.

Our education and training role

The Ombudsman employs a range of strategies t® aarareness and knowledge of the
reportable conduct scheme among designated agemalkesling non-government schools,
and to support employers to meet their obligatiomder the scheme. These strategies include:

» Publishing on our website a range of factsheetspaactice updates for employers
(see Annexures 4-8).

* Providing direct telephone advice to employers, @t®able to contact our
Employment-related Child Protection Division at dimye.

» Delivering employment-related child protection miag to staff of agencies falling
within the reportable conduct scheme, includingksbops on responding to child
protection allegations against employees and haggkrious allegations (the latter
workshop is frequently delivered by the Deputy Oagrmaan and Community
Services Commissioner) — see section 2.1.1 fontimeber of workshops delivered.

* Providing targeted information sessions to buikel ¢apacity of specific
sectors/agencies, particularly those which are *iewsur jurisdiction®

* Regularly meeting with agencies to discuss emergystemic or practice issues, and
convening ‘case conferences’ to discuss individuastigations.

« Hosting stakeholder forurfend giving presentations at conferences and sesfinar

* Providing detailed feedback to the agencies wetaundier section 25B of the
Ombudsman Act.

B since 2011 we have been working with-government schools to promote a
consistent approach to child protection and totiienew ways to ensure they and their
member schools fulfil their child protection respdilities. In 2013, we commenced an audit
of the independent school sector’s systems forgirvg and responding to child abuse
allegations, focusing on compliance with our ‘clas&ind’ determination with the AIS. The
audit has provided us with the opportunity to pdeviargeted feedback both to individual
non-government schools and their representativeebod

® For example, in February this year we providecekshop to DEC'’s Early Childhood Education and Came@orate as
part of our ongoing work in building capacity iretapproved children’s services sector. The 20gpatnts included
Regional Managers, staff responsible for approvhifficen’s services providers and staff taking ingps. We held a similar
forum for newly accredited out-of-home care agengieAugust 2014. In addition, in 2013 we conveaedundtable
discussion with large out of school hours (OOSHvpters, the Department of Education and the OO&#k fpody to
discuss strategies for improving the child protetknowledge and capability of that sector.

" For example, to coincide with the ten year anmsiagy of the introduction of the reportable condsatteme in 2009, we
held a major two-day symposium bringing togethgregkpractitioners to discuss the unique issussngrirom the
investigation of reportable allegations and corneitd. Over 320 delegates attended the symposiuduria 2013, we hosted
an employment related child protection forum onrisk management of employees where there is ewélefrisk to
children but where this evidence is not sufficifamtthe person to be charged or dismissed. Therfowhich was attended
by approximately 100 people, had a particular famushe challenges involved in handling cases xdi@emisconduct,
where behaviour may constitute a crossing of peidesl boundaries, but is not found to be groonaingnother sexual
offence under the law.

8 For example, we addressed attendees at the NS\WyR2ay Care 2013 professional networking and depeient forum.



Theintersection of our reportable conduct function and the Working With Children Check

The allegation based system which triggers a watifon under Part 3A of the
Ombudsman Act complements the new Working With @@bih Check (WWCC)
system. In June 2013, we were required to commaiegislative function to support
the WWCC.

In determining whether an investigation into a mégigle allegation has been properly
conducted, and whether appropriate action has taé&en in response, we check to see
whether, as required under tGaild Protection (Working with Children) Act 2013
relevant misconduct findings have been notifietheoChildren’s Guardian.

In this regard, under section 35 of the Workingwm@thildren Act, reporting bodies are
required to notify the Children’s Guardian of fings of misconduct in relation to:

1. Sexual misconduct committed against, with or inghesence of a child, including
grooming of a child.
2. Any serious physical assault of a child.

In addition, Schedule 1, Clause 2A of the Act, éesthe Ombudsman to make a
‘notification of concern’ to the Children’s Guardi# we form the view, as a result of
concerns arising from the receipt of informationdoy office in the course of
exercising our functions, thadn a risk assessment by the Children’s Guardiaa, th
Children’s Guardian may be satisfied ttiae person poses a risk to the safety of
childreni.® It is also important to note that this clausedslimited to matters arising
from the exercise of our functions under Part 3Apificient concerns arise from
information which we have received from exercisamy of our wide-ranging functions,
we can refer the matter to the Children’s Guardian.

Both section 35 referrals and Schedule 1, ClausesBrals by our office trigger a

‘risk assessment’ by the Children’s Guardian imatieh to whether the involved
individuals pose a risk to children. Under thisdtion, the information we supply to the
Office of the Children’s Guardian (OCG) about indivals who may pose a risk to
children triggers formal risks assessments by t6&@f that person’s suitability to
work with children'® Through this function, we have helped identifyiuduals of
concern whose histories would not have been scsatirunder the WWCC processes if
not for the information we have supplied.

Furthermore, under Chapter 16A of kildren and Young Persons (Care and
Protection) Act 1998our office — and other agencies — can also refermation to the
Children’s Guardian to assist her in developindif@e® of individuals where there is
some information indicating possible emerging risk.

We routinely provide information to the OCG unddra@ter 16A to inform its
administration of the WWCC. (In this regard, itvsrth noting that many of our
Chapter 16A referrals relate to persons for whaislaassessment trigger already
exists, but we hold additional relevant informattbat may not be known to the OCG.)
This practice recognises that our office does td br have access to every piece of

° Child Protection (Working with Children) Act 2018chedule 1, Clause 2A
10 These referrals are known as Notifications of Camce



information about an individual that may be relevana WWCC risk assessment.
Similarly, the information held or that is othereiaccessible by the OCG about
persons applying or being verified for child-rethtgork can be complemented in
significant ways by the Ombudsman’s holdings.

Since the commencement of Schedule 1, Clause 2Affice has provided a
significant number of notifications of concern ketOCG, and has exchanged critical
risk-related information under Chapter 16A (sedise@.1.1). We discuss our work in
referring risk-related information to the OCG imther detail in section 2.

We believe that our office and the OCG are esthaioigsan effective business relationship. A
strong and strategic working relationship betweenamencies is critical to ensuring that we
both carry out our distinct (but related) function® complementary and productive manner.

Our rolein monitoring and reviewing the delivery of community services

It is also important to stress that our reportaloleduct jurisdiction is informed, and enhanced
by, our broader functions under tBemmunity Services (Complaints, Reviews and
Monitoring) Act 1993CS-CRAMA). These functions include (but are nigtifed to) the
following:

* Promoting and assisting the development of starsdarddelivering community
services, and educating service providers, cli@aigrs and the community generally
about those standards.

* Monitoring and reviewing the delivery of commun#grvices and related programs,
including making recommendations for improvemerthim delivery of community
services and promoting the rights and best inter@sservice users.

* Inquiring, on our own initiative, into matters afteng service providers, visitable
services and persons receiving or eligible to recaicommunity service.

* Receiving, assessing, resolving and investigatomgpiaints and working with
agencies to improve their complaint handling prares.

* Reviewing the situation of individual children aogps of children in out-of-home
care.

* Reviewing the causes and patterns of child deattisdentifying ways in which these
deaths could be prevented or reduced.

Our dual Part 3A and CS-CRAMA oversight functiomsé been in place for over 12 years
(following the merger of the Community Services Qoission with the Ombudsman’s office
in 2002). Our combined jurisdiction assists uglenitifying systemic issues that specifically
relate to the out-of-home care system, as wehasa which intersect with the broader child
protection system.

Following a decision by the Ombudsman in 2010 tegrate our employment-related child
protection oversight and our community services ibooimg and review role, we have been
able to better identify, and seek to address, gaah systems issues impacting on the broader
child protection system. Examples of this work gravided in this statement and in a range

of earlier documents that we have provided to tam@ission. In particular, many of the
systemic issues which our office has been involagutogressing over recent years were
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summarised in our confidential May 2013 submissmthe Commission Systemic issues
relevant to the handling of sexual abuse/sexuatomduct allegations and related cases

We would be happy to provide the Commission witdatpd advice about our systemic work
as part of its ongoing examination of out-of-horaeecand reportable conduct.

2 Evolution of our operational practice

Much of our earlier work was largely targeted aabkshing the framework for the
implementation of the reportable conduct schemesasdNSW — including an extensive
education and support program involving more th&@@ agencies — which focussed on
raising awareness of agencies’ notification oblae; assisting them to establish child
protection systems and building their investigatiapacity.

Over time, many of the agencies we oversight hagesased their competency in
handling reportable allegations. As a result, dkierpast five years we have been able
to develop a more streamlined, outcome-focusserbapp to the oversight of agencies’
investigations. We have entered into extensive tatimns with a range of sectors in
relation to strengthening child protection knowledmd practice, supported by ‘class or
kind’ determinations which exempt relevant agent@iesh having to notify us of less
serious forms of alleged reportable condddtor example, we have entered into 20
class or kind determinations with various governhagencies, dioceses, non-
government organisations and independent scho&llpedies. In March 2012, we
entered into a class or kind determination withAksociation of Independent Schools,
which covers Knox Grammar School.

As a result of this sector development work, weehlawen better placed over recent
years to focus on initiatives aimed at refining angroving our own practices — as well
as those of agencies within our jurisdiction —ammection with the handling of
reportable conduct involving criminal allegatiofislarge part due to the effect of our
class or kind determinations, matters involvingaes criminal allegations now make
up a significant proportion of our work; for exaraplwe currently have 112 open
matters concerning individuals who have been clthvgth criminal offences relating

to children. In addition, we have a further 169 mpetifications that either are, or have
been, the subject of a police investigation butmelodarges were not, or have not yet,
been laid.

2.1 Changes to our operational structure and businessractices

As part of a broader office restructure, in 201® @mbudsman decided to appoint the
Community and Disability Services Commissioner Bragputy Ombudsman to lead the
Employment-Related Child Protection Division (ERQRIDd merge its operations with the
Community Services Division — forming a single Hun&ervices Branch.

After taking up the role, the Deputy Ombudsmanodticed a suite of staged reforms which
included changes to the ERCPD’s operating stru@ocebusiness processes. It is important
to note that these reforms took place againstdlckdround of new information sharing

11 Sexual offences and sexual misconduct allegatimrst be notified to our office and are not includtedny of our class or
kind determinations.



provisions in October 206%following recommendations stemming from the Specia
Commission of Inquiry into Child Protection Sensc€hapter 16A has provided significant
scope for our office and other prescribed bodigetactively share risk-related information

to promote the safety, welfare and wellbeing ofcrien. || G

Another significant change to our business pradtigeelved ERCPD staff gaining direct
access to the Community Services’ database, KiD&ilze NSW Police Force database,
COPS™ Our access to both systems has enabled us talyogain insights into risks relating
to individual children that were previously not apgnt to us — and that often went beyond the
reportable conduct allegation being oversightedttdalso identify intra and inter agency
practice weaknesses, including a failure by agercig@roactively share information. As we
outlined in our May 2013 submission to the Comnoissf our direct access to these
databases has allowed us to identify and addreségons with individual cases as well as
systems weaknesses in areas such as:

» carer probity screening

» potential gaps in the WWCC relating to police iligeince holdings and

» problems caused by the existence of multiple @wilprofiles on the COPS system

(known as CNIs).

In establishing systems for preventing and respantb reportable allegations, we were
initially managing a high volume of notification®im a relatively inexperienced and diverse
range of agencies that needed significant guidandesupport. During this period, our ability
to strategically target our resources and undeaj@ficant proactive work was very
limited.

By substantially reducing the volume of notificaisothat we receive each year through
various class or kind determinations, we have ladx® to concentrate our efforts on
improving our analysis of, and response to, senmepsrtable conduct matters through:

* Repositioning our strategic focus towards morevaatnonitoring of more serious,
higher risk allegations.

* Increasing the proportion of investigators at aadevel in our ERCPD.

* Increasing the level of practical support to agescesponding to allegations of
serious reportable conduct.

2.1.1 Particular initiatives to support agencies in respading to allegations of serious
reportable conduct

We have implemented a range of policy and practi@anges in recent years to ensure that we
add value to agency investigations in practicalsyayd that we identify and address
inhibitors to good practice.

12 Chapter 16A of th€hildren and Young Persons (Care and Protection A293

13 Access to COPS was provided by the NSWPF to Ombudsta#f initially in 2002 in connection with our fpxing
oversight function. Access to the Policing OversiData System (PODS) commenced in 2003. With tiveradof our new
role in reviewing child deaths in 2002, staff inwed in carrying out this function were also giveeess to COPS in 2003
and PODS in 2005; these staff also had accesg t6ilS system from 2002. Additional licenses t@allaccess to both
KiDS and COPS were provided to ERCPD staff somevdiat;la limited number of licenses were issueKi®sS in late
2011 and for COPS in early 2012.

14 NSW Ombudsman, Submission to the Royal CommissiBystemic issues relevant to the handling of sextuage/sexual
misconduct allegations and related casday 2013.



Key initiatives that we have undertaken to suppgencies in responding to allegations of
serious reportable conduct include:

e Taking an increasingly proactive role in relatiorserious allegations, including
substantially increasing our ‘in-house’ accessdtice and Community Services
databases in order to obtain a holistic understenol the prevailing risks in
particular matters and to better inform our assesgmf any action that may be
required. We have also played a role in remedyatg thtegrity issues identified
through our direct access to the COPS and KiDShdats.

» Since our new legislative function under the WW@hmenced in June 2013, we
have made 449 referrals of information to the O@@&uding 28 Notifications of
Concern, 284 Chapter 16A referrals and 149 respaiesotices issued under section
31 of theChild Protection (Working With Children) Act 2013

* Engaging with Police on a frequent basis in refatmsignificant reportable conduct
matters (this approach played an important rolgasecutions involving multiple
victims), and having a much greater emphasis oaging with Police in relation to
taskforces. As we discuss in the following sectjqrasticularly when agencies are less
experienced in handling reportable conduct andactang with Police, we play an
active role in facilitating police/agency contantlan briefing police on relevant
holdings and possible avenues of inquiry. (As nqexviously, we are currently
handling 112 open matters concerning individuakrgéd with criminal offences
relating to children).

* Reaching an agreement with the Police Commission2009 regarding Standard
Operating Procedures (SOPS) which clearly outlwerésponsibilities of local police
in providing practical support to agencies respogdo allegations of reportable
conduct under the Part 3A scheme — these SOP$®tarbed (see Annexure 9).

» Revising our reportable conduct definitions in AsgR010, prompted in large part by
the difficulties agencies were facing in investiggt and making appropriate findings
in relation to alleged sexual misconduct. Our reglidefinition makes it clear that, in
addition to sexually explicit comments or behavj@a@xual misconduct can include
boundary breaching behaviour, such as an inap@tepand overly personal or
intimate relationship with, or conduct towards hélccor young person. The revised
guidelines have allowed employers to be able tsymibroader lines of inquiry and
examine the nature of inappropriate relationshipsout the need to establish
‘grooming’ [N

* Reviewing the range of findings available to ages@nd allowing agencies, in
appropriate circumstances, to find that an allegas ‘not sustained — [due to] a lack
of evidence of weight’, rather than ‘false’. Thaeding of ‘false’ is now reserved for
cases where there is compelling evidence to demaiaghat an allegation is untrue,
rather than simply a lack of evidence of weilj | 1.

* Promoting and strengthening the mechanisms fotgra#eragency collaboration
and information exchange, including actively promgtand utilising Chapter 16A in
relation to reportable conduct matters.

» Developing two new training packages to help agenenprove their responses to
allegations made against their employees. Sineblkestting a cross-office community
education and training unit in late 2009, we haglkvdred 73 child protection



workshops to more than 1,400 stakeholders — 3Besfet workshops were delivered by
the Deputy Ombudsman to almost 700 participahts.

A number of these initiatives are discussed inherrdetail later in this statement.

2.1.2 The work of the Serious Reportable Conduct Team

The Commission has requested that we set out hoBernipus Reportable Conduct Team
and its Intelligence Group operate.

The ERCPD’s Serious Reportable Conduct Team (SRCgaded by the Director,
Employment-Related Child Protection, and is congatisf a team of senior investigators who
work collaboratively with investigation and suppstaff to ensure timely responses to high
risk notifications and enquiries. The SRCT wasldisthed 18 months ago and, since that
time, it has developed and refined its processesrfsuring that information relating to
serious reportable allegations — or children otleewdentified as being at-risk — are
responded to quickly and as comprehensively aslgess

Our most experienced investigators regularly liavgl senior police from local area
commands and the Child Abuse Squad in relationuestigating serious reportable
allegations.

We routinely refer detailed briefings to police winihas resulted in the commencement
and/or enhancement of police investigations angtbierment of criminal charges.
Generally, referrals of information to police anethe form of briefing documents and are
usually released in accordance with Chapter 16th@fCare and Protection AtX.

A Director from the Ombudsman’s executive managdrteam is the central contact point
for our office and police, and in many cases, sisds directly with the relevant Commander
in the first instance to facilitate the necessamghange of information. A copy of our protocol
for liaison with Police is attached at Annexure 10.

We also work closely with Community Services, the®and employers to ensure that
critical child protection information is appropes shared and managed to mitigate risks to
children. Increasingly, we fulfil this importantlecat an early stage in our oversight of
matters. We have quarterly liaison meetings witthlagencies to track the progress of
systemic issues identified through our oversight.

To facilitate the efficient and consistent idemtfiion of (and responses to) risk, the SRCT
established an Intelligence Group. The establishmwietme Intelligence Group was driven by
a number of factors, including:

» The unique position our office is in to contribtwedentifying child protection risks
through our direct access to the policing and ghititection databases combined with
our own reportable conduct holdings — this accessiges us with a ‘helicopter’ view

15 Qur introductory workshopresponding to child protection allegations agairsiployeesprovides an overview of
employer obligations under the Ombudsman Act, anweis the steps involved in the investigation psscesk assessment
and risk management. Our advanced training cotiaedling serious child protection allegations agstiemployeess
designed for senior management and investigatat$cmuses on how to handle allegations that maglivcriminal
conduct, equipping participants with specialist prattical knowledge to help them deal with som#éefmore complex
challenges associated with more serious allegations

18 Children and Young Persons (Care and Protection A88.
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of critical information which is not readily accéss to other agencies (see Annexure
2-)

» The recognition that our notification of concermdtion under the WWCC would
need to be supported by strong internal intelligesystems to help us gather and
analyse evidence to effectively identify individsi@ho may pose a risk to children at
the earliest opportunity.

All new serious reportable conduct notificationsl @mquiries relating to children potentially
being at-risk, flow through the Intelligence Graiepensure that our oversight is informed by
all available relevant information. The IntelligenGroup conducts a range of information
checks drawing upon publicly accessible informasoanrces, secure sources such as the
KIDS and COPS databases, as well as our own hadipen necessary, we also request
information held on the OCG’s WWCC database, aodhfother police data sources.

As the Intelligence Group is still in its infanaywill be critical that we reassess and refine
our processes over time.

Triage and assessment

New matters flowing through the Intelligence Graup assessed and triaged under the
guidance of the Director, who ensures that all s&eg to secure databases are properly
authorised and are in accordance with procedunesdaat protecting personal informatioh.

At the initial intake stage, limited checks are @octed to enable the Director to ‘triage’ the
matter, including determining whether or not mdrerough intelligence checks are
warranted. Where a more in-depth intelligence checkquired, the Director refers the
matter to an Intelligence Group officer who creatgsofile outlining relevant information
holdings and the nature of any immediate risks twinieed to be addressed, together with
recommended action.

The initial response to a new notification will @ss the adequacy of the agency’s response to
known risks, including whether it has undertakermppropriate assessment of, and response
to, identified risks. Where we identify that theesagy has understated the level of risk, or
taken inadequate action to properly manage idedtifisks, we prioritise telephone contact
with the agency to explain our concerns and canpatsntial options for strengthening the
agency’s risk management response. While we haweithmority to direct or require an

agency to take certain action to manage risks,@ggmre very responsive to our suggestions.
However, in circumstances when an agency inadelguatgponds, we will usually escalate

our involvement by making more formal inquiries aaduiring the agency to provide
information supporting its actions and decisiormuad assessing and managing risks.

As part of our intelligence checks, we also aindentify any alternative child-related work
(including as a volunteer) that the person whdéssubject of the reportable allegation may
be involved in. Where we identify other work ofgtiind, we ascertain whether there are
associated risks with that work and, if so, whethel are being addressed. Where any such
risks are not being addressed, we take action attampt to ameliorate risks. For example, if
police are involved in investigating the matter, wi# alert police to the person’s alternative
employment, so that they can raise identified comedirectly with the ‘other employer’. If

7 This information is stored in accordance with N®&vernment and our own internal information seguggjuirements.
The Ombudsman’s Information and Intelligence Managaducts audits of our staff access to interndlexternal
databases to confirm compliance with establishedqatures.
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there is no police involvement, we might facilittéhe lawful provision of relevant
information to the ‘other employer’.

If the other employer also happens to be withinRant 3A jurisdiction — we will engage
directly with them about making a notification, naging risks and coordinating its response
with all other involved agencies. In cases wheradeatify another employer but they are not
within our employment-related child protection gdtiction, and/or they are not a prescribed
body for the purposes of Chapter 16A, we considatwther action can be taken such as
referring relevant information to the OCG.

Facilitating information exchange

In many circumstances, the intelligence profild vecommend the need for a referral of
information to appropriate authorities, includimg tPolice, Community Services and the
OCG. In these cases, we contact those agenciagsckdycps possible and alert them to the
type of information identified. Where those ageaaenfirm they do not have (or have not
identified) the information and that it is relevaattheir investigation or inquiry, we then
facilitate the provision of that information thrduthe ‘owning’ agenc | o).

Approval by a senior officer is required for alltesnal releases of information. Releases of
information under Chapter 16A require approval sedor-level or above. In the case of
information released under s34 of tAmbudsman Act 1974pproval must be obtained from
a statutory officer. The requirement to obtain appt at such a senior level reflects the
serious potential consequences of any inappromestase of information.

In relation to Part 3A cases where the employirenay and/or other relevant agencies are
aware of all relevant information, and the docuragoh that we receive indicates they are
taking appropriate action, we wgknerallyhave a limited direct role — for example,
providing general guidance under our usual ovetgghctices — until the reportable conduct
investigation is finalised. However, where we halantified that the reportable allegations
have been, or should have been, reported to Paideor Community Services, we make it a
priority to obtain up-to-date information about @tatus of the matter, including obtaining
information directly from COPS and KiDS. This ip@ority so that we can ensure that the
employer agency is not taking action that may camse the Police/Community Services
response, and that Police and Community Servieesegponding appropriately.

Once we have established that appropriate repavs heen made and the employer agency
is aware of what action it should and should notalieng while a criminal or child protection
response is underway, our investigators will coaisall relevant available information and
identify any gaps in information being used to mficany criminal or child protection
response.

Our office is often the only agency with accesaltoelevant information about a particular
matter, and in these circumstances, we will takeee active role to ensure information is
shared with appropriate parties and acted on acggyd We are regularly in a situation
where we are required to liaise with relevant partmmediately to facilitate information
exchange, requiring us to continually reassess afherational priorities. We discuss
referrals of information to Police further in secti2.2.
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I dentifying and addressing data integrity issues

We take action to remedy data integrity issues whenthey come to our attention. For
example, we have developed a ‘multiple CNI regidtelog and refer to police examples of
persons with multiple civilian profiles (CNIs) imses where a failure to link the CNIs would
potentially result in critical information relevatt employment screening not being identified
and/or a pattern of potentially high risk behaviaot being identified by police
investigations®

By way of illustration, after receipt of a Part 3atification where, following our own
intelligence checks and subsequent police liaiaarhistorical investigation was reopened
and led to charges being laid against an allegedquhilclill]. Critically, we
identified that the subject employee had two sdpgralice CNIs, under completely different
names that were unlinked in the database, one whvdontained information about credible
historical sexual assault allegations, while tHeeotCNI (under the person’s ‘professional’
name) did not.

We also on occasion identify police events or céisashave linked the wrong person as the
person of interest (POI), whether through humaaorer because of identity confusion. In
these cases, we have taken steps to ensure thieectd®Ol is removed from the record and
the correct POI is linked.

Similarly, we are frequently in the position of rdigying holdings within the KiDS system
where Community Services either did not identify@uld not have identified) the involved
person when conducting a check on the subject pebszause the person had not been
linked to the relevant child’s record. In theseesasve have raised our concerns with
Community Services and have requested that itsteqes to ensure the relevant records are
linked.

While these case-by-case data remediation effogtsegource-intensive, this work is given
priority given the potential significant impact datiscrepancies can have on identifying and
responding to child protection risks. (More broadale have highlighted the need for
Community Services to address this issue from geBys perspective.)

2.2 Referring matters to Police

On receipt of information about reportable allegasi, our immediate priority is to assess
whether the information meets the threshold fagmort to Community Services and/or Police
and, if so, establishing whether or not this hasaaly occurred. The timely reporting of
criminal allegations to Police — and where appgtithe reporting of risk of significant
harm (ROSH) concerns to Community Services — atiearto ensuring that any criminal
and/or child-protection response, are not compredis

18 |t should be noted that this process predatedumation in connection with the current WWCC.
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Our new operating environment has allowed us tthéurstrengthen our already constructive
relationship with the NSW Police Force, and ourad@ommitment to ensuring child sex
offenders are identified and prosecuted.

We also work closely with employers who have nobgnised their responsibility to refer
matters to the police, guiding them through thiscpss and ensuring that their workplace
response to matters does not compromise any poirestigation. Increasingly, we fulfil this
critical role at an early stage of our oversightritters — because of the imperative to act
promptly when children are at risk.

Since 2009, we have raised concerns about mattesevCommunity Services had not
reported criminal child abuse allegations to polloeresponse to an investigation that we
conducted last year concerning Community Servieesgionse to a report about a teacher
alleged to have sent a sexually explicit text mgsda a child, Community Services has
acknowledged that their policies for reporting sadminal allegations to police are
inadequate. They have told us they are developmgaved policies and procedures to guide
frontline staff on when and how to refer matterpatice. We are pleased that Community
Services has made this commitment but believeassential practice in this critical area
improves as soon as possible.

Where we identify that reporting obligations hawt been met, we triage the matter for
urgent/priority action. This will generally involvaaking telephone contact with the relevant
agency to: provide advice about the need to mgkart®to Community Services and/or
Police; provide guidance on the type of informatitoshould include in such reports; and to
emphasise to the agency that it may need to suspgntesponse to the reportable allegation
pending clearance from those agencies.

We closely monitor the agency’s compliance with advice until we are satisfied that the
relevant authorities are aware of the matter aatlttie agency understands how it should
proceed. In addition to maintaining contact with #gency about its compliance, we confirm
via the Police or Community services databaseth®ateports have been made and that an
appropriate level of information was included ie tieports to enable those agencies to assess

what, if any, action they should tajjjjjjited].

When we identify through the Police or Community\=es database that one or both of
these agencies intends to take action on a mattewill often maintain ongoing dialogue
with the employing agency, to ensure it does notiéi or inadvertently compromise the
child-protection or criminal respon|jjjjlited].

We also identify matters where it appears thatd@ar Community Services have determined
not to take any action in response to an employepsrt, in circumstances where we have
reason to believe that action is warranted. Thisaften be a result of the report failing to
clearly articulate the criminal conduct. In suckes we might guide the employer to provide
further information to Police and/or Community Sees; we may initiate direct dialogue

with Police or Community Services; or we might atinate and facilitate an interagency
meeting to promote a thorough exploration of tHevant evidence and investigative options

I

Finally, it is generally the role of the employiagency to report criminal allegations to
Police and ROSH matters to Community Services.@imbudsman’s involvement generally
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revolves around identifying reporting failuresjdiag with relevant parties to remedy
problems with the response to matters; and mongarompliance with required actions.
However, we will frequently make reports directbyRolice and/or Community Services. This
includes in cases that involve technical legal and¥identiary issues; where there is no other
agency currently involved in the particular majjjjjlil}]; or where the matter requires

urgent actioj R d.
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