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5 March 2014

Mr Troy Grant MP

Chair, Committee on Sentencing Child Sexual Assatfiénders
Parliament House

Macquarie Street

SYDNY NSW 2000

By email: childsexualoffencescommittee@parliamesvt.gov.au

Dear Mr Grant

NSW Ombudsman submission to the Joint Sdect Committee on Sentencing of Child Sexual
Assault Offenders

Thank you for the opportunity to allow my officeattend the Committee’s background briefing last
year and to provide a submission.

We note that the Terms of Reference require therfittee to consider whether mandatory minimum
sentencing could be utilised to achieve greatesistency in sentencing and improve public configenc
in the judicial system.

As the Committee is aware, the NSW Ombudsman cdadwuamn audit of the implementation of the
NSW Interagency Plan to Tackle Child Sexual Assa#iboriginal CommunitieOur final report,
tabled in Parliament in January 2013, considenadla range of issues relating to the criminal esti
system’s response to child sexual assault. Thisi@sgion seeks to highlight those aspects of ouit aud
that the Committee has indicated will be of patticuelevance to its deliberations.

Introduction

As outlined in theCrimes (Sentencing Procedure) Act 198 sentencing of offenders has a range of
purposes, including to ensure the offender is aaledyipunished, to prevent crime, to protect the
community, to promote rehabilitation of the offended to make the offender accountable for his or
her actions. The difficulty of balancing these considerationgkacerbated in the context of sentencing
child sex offenders given the seriousness whicltctimvemunity views child sex offences, the difficegti
involved in prosecuting and convicting offender® tomplexities involved in meeting the needs of
victims (particularly, as is often the case, if tffender is known to the victim), and the need for
offenders to be reintegrated into the communitiofeing any custodial sentence.

The fact that child sexual abuse often occursénctintext of other types of disadvantage and
dysfunction, and the significant ongoing challenigesesponding to, and preventing, child sexualsabu
more generally, should also be taken into accodm@naconsidering issues relating to sentencing of
those convicted of sex offences against children.

! Crimes (Sentencing Procedure) Act 198&ction 3A.
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Minimum mandatory sentencing

It appears that the rationale for mandatory mininaemtences is that existing sentences imposed on
offenders are inadequate, in that they do notaefitly punish or deter offenders, and fail to meet
community expectations thereby undermining confodein the criminal justice system.

Our consultations with Aboriginal communities hiigiited that community members typically had
negative perceptions of the ability of the crimipadtice system to address child sexual assaultheatd
the perceived inadequacy of sentences was one éhtkors leading to such perceptions. However, as
discussed in chapter 12 of our regeesponding to child sexual assault in Aboriginahcaunitieghe
reasons why offenders receive particular senteincglsild sexual assault matters are often not
straightforward.

It is well documented that a substantial proporbbsexual assaults and other incidents of sexusea
are not reported to police, and of those that@madlly reported, only a minority result in crimina
charges. Even fewer result in convictions. Duéhtortature of child sex offences, the successful
prosecution of these matters is often largely ntlém the evidence of the victim, however, many
victims are reluctant to become involved in a peosien (because of the nature of the offence, and
delays and difficulties in the investigation andidgrocess). In our review of 37 child sexual atsa
matters involving Aboriginal victims, for examp&)% of the matters were withdrawn prior to hearing.
A significant contributor to this attrition was tdecision by victims that they did not want to mapate

in the court process.

In order to obtain a conviction, without requiritige involvement of the victim during a trial,
prosecutors will often seek to have the defendatarea guilty plea. In fact, in a majority of casésere
a defendant is convicted of a matter involvingaaffence, the conviction will be secured as a ltexfu
a guilty plea by the defendant. Usually a guiltgapls obtained through the process of ‘charge
negotiation’.

Between 2007 and 2011, there were 2,130 sex off@ratters involving a child victim finalised in
NSW which resulted in a conviction for at least affence. Of these convictions, 1,673 (79%) were
achieved by way of a plea. We do not have statedata as to the proportion of these pleas which
involved a process of charge negotiation. Howewer review of a sample of 13 child sex offence
matters where a conviction was reached due tolty guea identified that there were only three et
where the defendants pled guilty to all of the gkearagainst them. In the remaining ten matterka p
was entered to a lesser charge.

As we state in our report:

Charge negotiations are frequently utilised as al toy prosecutors to secure a conviction
against an offender without having to require atiwicto give evidence at a trial. While the
sentence received may ultimately be reduced,shiftén considered to be a better
outcome for the victim than having to go through tfaumatic process of a trial or
hearing. It also provides a mechanism to achiegeraviction in cases where the likelihood
of a conviction at a hearing or trial may not bghi Depending on the nature of the
charges, a conviction may result in the offendéndp@laced on the Child Protection
Register, enabling police to have greater powemntmitor the offender’s behaviour once
released from prisof.

In this context, while the introduction of minimumandatory sentences may result in an increasein th
sentence severity for those offenders who are ctew;j there is a very real risk that it could
simultaneously result in a decrease in the numbeffenders who are convicted, as fewer offenders
may be willing to plead guilty. This should be wggl up in any consideration of a mandatory
minimum sentencing scheme, particularly given thatissue of low conviction rates was identifiechas
further issue that undermined victims’ satisfactigth the criminal justice system, and which

2 NSW OmbudsmarResponding to Child Sexual Assault in Aboriginahownities December 2012, p.152.



contributes to victims being reluctant to becomained in the prosecution of offenders. Irrespectiv
any future reforms to the sentencing process, tiseaelear need to ensure that the communicatidn a
education for victims and their families about emtencing process and the variables which impact o
individual sentences is strengthened.

Appropriate sentencing optionsfor children and young people

While it is difficult to determine accurate estimsif the prevalence of sexually abusive behavibyrs
children and young people, it is increasingly retsgd that it forms a significant proportion of ettiild
sexual abuse — both the Mental Health Coordina@iagncif and the NSW Sentencing Couficjliote
research that estimates that children and younpl@eoe responsible for about a third of all child
sexual abuse.

While all sex offenders are a heterogeneous grangb there is no ‘one size fits all’ approach toladu
juvenile offenders, it is increasingly accepted tttaldren and young people who display sexually
abusive behaviours require, as a group, a differsspgonse to adult offenders.

There is wide agreement that the vast majorityhdficen and young people who engage in sexually
abusive behaviours, including a substantial propof those convicted of sexual offences, do so
because of the particularities of their contexsitration rather than as a result of some pre-iegist
sexual predilection for childreh.

In this regard, clinicians experienced in treaingblematic or abusive sexual behaviours by childre
and young people emphasise that it is extremed/fara child’s sexualised behaviour to be thelyon
behavioural issue of concern or area of therapegtc. This is reflected in the disproportionateggh
rates of social disadvantage, and poor mental bgsigal health, affecting young people in juvenile
detention.

As a result, strategies to respond to juvenile akatiending must be flexible enough to engage both
those who need specialist help, and the genembraglakers whose offending has a sexual element.
However there are limits to the current capaciothtof Juvenile Justice and community-based
treatment programs, to fulfil this need. One pdss#blution is to develop a restorative justicerapph
for certain young offenders. This option is furtdécussed below; however it is important to nbt t
the success of a restorative justice approach degeravily on there being a close alignment between
the criminal justice system and the health andavel§ectors. There is no real benefit in allowieg s
offences committed by young people to be handl#drdintly by courts if the service sector does not
have the capacity to provide the necessary thetiggesgponse. In addition, a therapeutic approdch o
this type should also involve sufficient levergiteert high-risk young people into treatment.

We believe that the comprehensive scheme introdiogele Victorian Government in 2007 includes a
number of elements which could be used to establisintegrated service response framework for
children and young people who commit sexually almisicts in NSW.

The scheme, established under@éldren, Youth and Families Act 200Q8ic) provides that when

police or the Children’s Court report concerns dlymung people aged 10-14 who display sexually
abusive behaviours to Child Protection, the mattest be referred to the Therapeutic Treatment Board
The Board, made up of police, the Office of PuBlfosecutions, community services and human
services representatives, then provides advicetatioether there is a need for a therapeutic treatme
order (TTO) to require the young person to paréitggn a treatment program. Where required, thetcou
may also make a therapeutic treatment placemest oeduiring the young person to live in
accommodation that enables and supports the traaitme

% Mental Health Coordinating Counciteframing Responses, Stage Two: Supporting wonneinars of child
abuse — an information resource guide and workifookommunity managed organisatio2910, p.11.

4 NSW Sentencing CounciPenalties relating to sexual assault offences iw$®uth Wales, Volume Blay
2009, p.109.

5 O'Brien, W, Australian Crime CommissioAustralia’s response to sexualised or sexually alsubehaviours in
children and young peopl2010.



Although TTOs are in addition to, not instead afy @riminal charges, one effect of a such an oisler
to suspend criminal proceedings while treatmeptawided. If, at the end of the TTO, the court is
satisfied that the young person has attended anidipated in the program, it must discharge theng
person without any further hearing of the crimipedceedings relating to the sexually abusive
behaviours.

During our audit, clinicians from New Stréeind Juvenile Justice’s Sex Offender Program esptes
interest in the Victorian scheme. We recommendatidbnsideration be given to developing a similar
framework in NSW. The Government has indicated ittaipports this recommendation, however, we
are not aware of any specific actions which havdogen taken to progress it.

Restorative justice

The use of restorative justice models for sexuf@mfes has been debated for a number of years —
including through the NSW Sentencing Council’'s 2868&%ort on penalties relating to sexual assault
offences, and the Attorney General's 2010 repoitherreview of th€€rimes (Serious Sex Offenders)
Act 2006 While there has been support raised for restardtistice options being made available in
certain circumstances, generally speaking therairema reluctance to implement a pre-sentencing
restorative justice model for adults who commit eéfences.

Our consultations with community members and ostiegkeholders did however highlight that there is
considerable support for a different approach beiage available for certain sex offences committed
by young people.

The youth justice conferencing scheme in NSW —ctireent restorative justice model available to
young offenders — excludes those young people valve hommitted a sex offence from participating.
In two recent studies, BOCSAR found that there vmersignificant differences in terms of re-offerglin
between offenders dealt with in a youth justicefemnce and those dealt with in court. However the
Director of BOCSAR, Dr Don Weatherburn, noted thatossible explanation of this finding was the
fact that single conferences ‘do not address tlienlying causes of juvenile offending.’

In this regard, a strong theme to emerge from oasultations with practitioners who work with young
people is that expanding the youth justice conferenregime to include minor sexual offences,

without also ensuring that therapeutic intervergiand intensive case management support form part o
the response, is unlikely to produce better reshéta the mainstream court process.

This type of model — a conferencing model for yopegple who have displayed sexually abusive
behaviours, which builds in therapeutic treatmemnt ease management — has been adopted with a
considerable degree of success in South AustRdisearch conducted in order to determine which
intervention was preferable from a victim’s perdpacfound that conferences outperformed courts in
terms of victim satisfaction. In addition, thoseupg people who had no previous history of sexual
offending, who were dealt with by conference, amob\participated in an associated intensive
therapetistic intervention program had significaitlyer rates of re-offending than those dealt wigh b
the court.

In our reportResponding to child sexual assault in Aboriginahoaunitieswe recommended that the
Department of Attorney General and Justice shoiwe gpnsideration to whether the youth justice
conferencing scheme should be extended to incledeain sex offences committed by juvenile
offenders; in particular Aboriginal juveniles. WaJe been advised that the Government is progressing
our recommendations in this area through the ctirexiew of theYoung Offenders Act 19@ind the
Children (Criminal Proceedings) Act 1987

® New Street is NSW Health’s therapeutic progranrésponding to children and young people aged 19eh¥s
who sexually abuse.

" Dr Don WeatherburrThe effect of Youth Justice Conferencing on rendffe, 15 March 2012.

8 Kathleen Daly, ‘Restorative Justice and SexuabfksAn Archival Study of Court and Conference €ss
British Journal of Criminology6(2), 2006, pp.334-356.



As outlined above, the efficacy of the inclusioraafy sex offences in the youth conferencing scheme
will be dependent on participating young people &laving access to appropriate therapeutic treatmen
In this regard it is relevant to note that we idfeed a number of challenges in the availabilitgan
capacity of appropriate therapeutic services in N8oung people who display sexually abusive
behaviours. It will be necessary for these issues to be addrkas part of any expansion of the youth
conferencing scheme if it is to be successful.

We also recommended that — if youth justice comfeirey is extended to include certain sex offences —
the Department of Attorney General and JusticeN®@/ Health consider establishing a trial
restorative justice model for Aboriginal young pkijm one or more Aboriginal communities in

NSW . This will require agencies to work in partnershiph Aboriginal leaders to ensure that
Aboriginal leaders are involved in the design anglementation of the program.

Supervising sex offendersin the community

Corrective Services, currently supervises betwdhahd 700 sex offenders in the community each
year, including those on parole and those giveonansunity based sentence. Around half of these are
offenders who were sentenced for sexually abudiiigren*

The effective management of sex offenders in tmensonity is a critical aspect of protecting children
from sexual abuse and maintaining community configein the criminal justice system. In order for
offenders to be managed effectively it is importfantCorrective Services and Police to have the
capacity to adequately assess the level of risklwbifenders pose, and also to effectively manhge t
risk.

Chapter 17 of our repoResponding to Child Sexual Assault in Aboriginahomnitiesdiscusses issues
relating to the management of child sex offendethie community. While our report highlights a
number of major developments in NSW to enhancertiieagement of such offenders in the
community, we also highlighted a number of ongaihgllenges that must be addressed to ensure
supervision of offenders is effective and sentemointcomes achieved.

We outlined, for example, a number of limitationighwihe risk assessment tools which are used to
identify the level and type of monitoring required offenders in the community. Corrective Services
acknowledges that while these tools can help ifleatid provide guidance on the types of issues that
may need to be addressed when managing sex offeindile community, they are not able to predict
the behaviour of an individual with any degree @ftainty. In addition, there are concerns about the
validity of using these tools on particular grogp®ffenders, such as Aboriginal offenders and
juveniles. In order for risk assessment of offeaderreflect international best practice it is calithat
Corrective Services conducts ongoing evaluatiaetools used, and where relevant, ensures systems
are updated and improved.

Our report also identified that Corrective Servitases significant challenges in managing offenders
who wish to return to rural and remote communitiesluding the capacity to source appropriate
accommodation options; the availability of apprafgitherapeutic treatment; and the significant
resource implications of supervising offendersam+metropolitan areas. Corrective Services alsedac
difficulties ensuring that juvenile offenders irethdult system are appropriately managed posts®lea
given that the responsibility for developing appiafe management strategies and identifying post-

® NSW OmbudsmarResponding to Child Sexual Assault in AboriginaifBaunitiesDecember 2012, chapter 16.
10 NSwW OmbudsmarResponding to Child Sexual Assault in AboriginaimBmunitiesDecember 2012,
Recommendation 57, p.161. We note that the Commtutistic Circle Healing (CHCH) process developed
Hollow Water, Canada has a number of componentshwdaie worth considering in the development of a
restorative justice model for young offenders, ipatarly for young Aboriginal offenders. This modsldiscussed
in NSW OmbudsmarRkesponding to Child Sexual Assault in Aboriginaimbaunities2012, chapter 13.

1 For example, on 30 June 2012, Corrective Sendstimated it was actively supervising 348 child stgnders
in the community. NSW OmbudsmaResponding to Child Sexual Assault in Aboriginahf@aunitiesDecember
2012, p.223.



release supports often falls upon staff who hatle lilirect experience in planning for the spec
educational and other developmental needs of ypeangle

Addressing these issues is crucial because, monitoring and supervision of child sex offend—
particularly those who are deemed high - is undertaken effectively, and strategies are pplace tc
minimise the risks posed by these offenders whey dine released into the commur recidivism will
be reduced anthe community’s confidence in the criminal justgyesten overall will be enhance. For
this reasonit is important to considethe operation of the Child Protection RegigePR’, when
considering sentencing of child sex offendeven though registration requirements ar, strictly
speakingpart of an offender’s ‘sentenu.

We have made a number of observations about thatipe of theCPRand associated initiatives, su
as Child Protection Watch Teams and Child ProtedBorhibition Orders in chapter 17 of our reg
Responding to Child Sexual Assault in Aboriginahomunitie and also in our submission to 1
statutory review of th€hild Protection (Offenders Registron) Act 200Qwhich can be accessed
www.ombo.nsw.gov.gu

In particular we have noted tk@gnificant ongoing challenges faced by the NSWdedforce ir
managing the continually expandingmbe of offenders who are registered on the CIPis is
particularly difficult for those Local Area Commadho are responsible follarge numbe of total
registrants, or a high proportiarf registrants who are classified as high It is ourview that it would
be timely for a comprehensive evaluation of the G&Be undertake

Anti-Androgenic medication

We are of the view that any consideration as tafiopriateness and utility of providing child
offenders with anti-androgenic wlieation will need to take into account the curreimllenges faced
government agencies and the service seciproviding offenders witladequate and appropri:
therapeutic treatment, case mamagat, monitoring, supervision and supy.

| hope that the committee will find our submission to beaskistance. Please do not hesitate to co
Ms Julianna Demetrius, Director, Strategic Proj@&itgsion, on (02) 9286 0920 should you require
further information.

Yours sincerely,

% XS Nows

Bruce Barbour
NSW Ombudsman



