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Introduction
I have been directly involved in the making of administrative decisions in the exercise of statutory
discretionary powers for almost 40 years. This involvement has been both as a decision-maker in
the first instance working for local and state government agencies in Victoria and NSW, and as
Deputy Ombudsman (and previously as an Ombudsman investigator and Local Government
Inspector) reviewing the exercise of discretionary powers by other public officials. In my review roles
I have been involved in assessing the conduct and decisions of thousands of state and local
government officials exercising powers under hundreds of statutes. Several of my
investigations/decisions have also been the subject of judicial review in the NSW Supreme Court. 1
While much has been written over the years about administrative law, it has invariably been written
from the perspective of lawyers, not of the public officials bound to comply with that law. While I
am legally trained, informed by my practical experience I attempt in this paper to look at judicial
review of administrative action from an administrative decision-maker’s perspective.
Administrative decision-makers are not free to exercise statutory discretionary powers in any way
that they may wish. They must act within the limits of the statutory authority (or jurisdiction) that
has been conferred on them. Where an administrative decision-maker acts outside his or her
jurisdiction or does not provide procedural fairness to a person or entity adversely affected by the
decision, that action can be challenged through judicial review proceedings. The role performed by
the courts in the review of administrative action is said to be to protect the rule of law 2. Judicial
review proceedings focus on the ‘legality’ of administrative decisions or actions and determine
whether the decision or action was free from “jurisdictional error, failure to observe some applicable
requirement of procedural fairness, fraud and ‘error of law on the face of the record’” 3. In a 2000
High Court decision 4, Hayne J argued that there “...is a jurisdictional error if the decision maker
makes a decision outside the limits of the functions and powers conferred on him or her, or does
something which he or she lacks power to do. By contrast, incorrectly deciding something which the
decision maker is authorised to decide is an error within jurisdiction 5. … The former kind of error
concerns departures from limits upon the exercise of power. The latter does not”.
While a court undertaking judicial review cannot substitute a correct and preferable decision for an
unlawful administrative decision (i.e. review the decision on its merits), the court is able to:
•

quash unlawful administrative action and expunge an unlawfully made administrative decision
from the record,

•

prohibit the decision-maker from taking any further administrative action in relation to a matter,

•

require the decision-maker (or if necessary, a different decision-maker) to remake the
administrative decision according to law,

•

declare the correct legal position in relation to the administrative action, or

•

where appropriate, issue an injunction to stop all further administrative action in relation to a
matter.

Over time the courts in Australia have significantly broadened the scope of judicial review of
administrative action from a narrow focus on good process to what more and more is in effect a
review of the substance or merits of such action. From the perspective of an administrative
decision-maker, this ‘jurisdiction creep’ has now reached the extent that few aspects of the exercise
of statutory discretionary powers cannot, in one way or another, be brought within the scope of such
review. The current position appears to be that where judges are minded to do so, for example if
they perceive a serious problem with the merits or impact of an administrative action 6, they are
likely to be able to identify some procedural or evidentiary failure which can be categorised as
falling within at least one of the recognised grounds of judicial review (37 potential grounds are
listed under 11 categories in the Annexure to this paper).
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Such a broad interpretation of the scope of judicial review of administrative action exacerbates
problems for administrative decision-makers that have long been hallmarks of the current system.
These problems include:
•

Uncertainty: Various legal rules laid down by the courts and the scope of administrative action
that can be subject to judicial review are constantly changing and evolving over time through
judgments handed down in numerous decisions scattered randomly amongst many hundreds of
administrative law cases heard each year in the wide range of Australian Federal, State and
Territory courts.

•

Variability: As the application of many of the administrative law principles varies depending on
the individual circumstances of the case, administrative decision-makers often have little
certainty as to how a court might apply those principles in practice.

•

Complexity: As administrative law judgments are written by lawyers for lawyers, not for the vast
majority of administrative decision-makers who are required to comply with them, there is a
widening gap in understanding between the rule makers and those obliged to comply with them.

•

Incomprehensibility: The courts articulate the relevant legal principles in highly technical
language, often incomprehensible to the non-lawyers who make up the vast majority of
administrative decision-makers.

Presumably the role of judicial review of administrative action is to protect the rule of law.
Unfortunately, I would argue that in practice it is ad hoc, largely random (cases are selected by
applicants not the courts) and reactive. Administrative law as interpreted by the courts is also very
complex and written in highly technical language, so the majority of the administrative decisionmakers who must apply it are unlikely to understand its technicalities. Even those administrative
decision-makers who are legally trained can be expected to have difficulty keeping up with the scale
and scope of administrative law decisions. Given the uncertainty, variability, complexity and
incomprehensibility issues referred to above, I argue in this paper that judicial review by the courts
does not achieve a proactive, systemic or comprehensive outcome in the performance of that role.
While it will not be simple or easy, the only workable alternative is to identify and implement
effective practical strategies to stop, and then reverse the trend to ever increasing levels of
technicality and difficulty. Such strategies would need to focus on both operational and oversight
practices and procedures involving a radical re-think about ways to ensure that public officials obey
the law, only act within their jurisdiction, and act reasonably in the circumstances of each case.

Scope of judicial review: a creeping jurisdiction?
As recently as March 2016 a Federal Circuit Court judgment 7 described the scope of errors by the AAT
that would constitute jurisdictional error in the following terms:
“The Tribunal Decision is only liable to be set aside upon review if it involves jurisdictional error: ... Further,
an error by the Tribunal, will only constitute jurisdictional error if the Tribunal:
a)

identifies a wrong issue;

b)

asks the wrong question;

c)

ignores relevant material; or

d)

relies on irrelevant material,

in such a way that the Tribunal’s exercise or purported exercise of power is thereby affected resulting in a
decision exceeding or failing to exercise the authority or powers given under the relevant statute: Minister
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for Immigration & Multicultural Affairs v Yusuf [2001] HCA 30; (2001) 206 CLR 323 ... per McHugh, Gummow
and Hayne JJ.”

In practice there is a far wider range of grounds on which courts in Australia have identified as
justifying judicial intervention to overturn administrative decisions or actions. While not purporting
to be exhaustive, the Annexure to this paper summarises 37 such grounds (only two of which
incorporate the four circumstances listed in the quote above).
Despite the often repeated claim by the courts that the law does not concern itself with the merits
of administrative action 8, as the list in the Annexure highlights, over time the Australian courts have
significantly broadened the scope of the grounds for judicial review of administrative action. A
relatively recent expansion was the High Court’s decision in Minister for Immigration & Citizenship v
Li and Anor [2013] HCA 18 (Li), in which the Court adopted (or at least clarified) a broader
interpretation of what constitutes ‘unreasonableness’ in the legal sense (e.g. by linking
unreasonableness to rationality and logicality), than the narrower ‘traditional’ view that had been in
place since the 1948 Wednesbury decision. Highlighted by the decision in Li, it can be argued that
this ‘jurisdiction creep’ has now reached the extent that there are few aspects of administrative
decision-making (in the exercise of a statutory power) that could not, in one way or another,
potentially be brought within the scope of judicial review.
To illustrate this point, two particular aspects of administrative action that the courts commonly
state are the preserve of administrative decision-makers, but which in practice courts commonly
review, are fact finding and the giving of weight to various factors and the making of findings as to
credit/credibility.

Fact finding and weighting
For the purpose of distinguishing between law and fact, questions of fact can include findings of
‘primary facts’ and the application of those facts to settled legal principles. The courts argue that in
relation to fact finding and the giving of weight to various factors “... “[t]here is no error of law simply
in making a wrong finding of fact” 9. Further, that“… it is generally for the decision-maker and not the
court to determine the appropriate weight to be given to the matters which are required to be taken
into account in exercising the statutory power …. I say ‘generally’ because both principle and
authority indicate that in some circumstances a court may set aside an administrative decision
which has failed to give adequate weight to a relevant factor of great importance, or has given
excessive weight to a relevant factor of no great importance” 10.
While the courts consistently emphasise that fact finding is a matter for administrative decisionmakers, they also make it clear that this is subject to the proviso that such assessments and
weightings are reasonable in the circumstances. As the High Court said in Li 11, the area of “free
discretion” of the decision-maker to make such assessments “… resides within the bounds of legal
reasonableness” 12.
This issue about the distinction or dividing line between law and fact has been the subject of some
interesting discussion in the UK context, particularly spurred on by a 2013 UK Supreme Court
judgement 13 in which Lord Hope of Craigshead expressed the view that a “pragmatic approach
should be taken to the dividing line between law and fact”. This reflected views expressed in earlier
UK cases, for example a 2006 case in which it was argued that the division between law and fact was
“ not purely objective, but must take account of factors of ‘expediency’ or ‘policy’” 14. In a blog post
referring to that 2013 UK decision, Professor Mark Elliot, Reader in Public Law at the University of
Cambridge, argued that “...if the distinction between jurisdictional and non-jurisdictional errors of
law is malleable, then that which distinguishes law from fact appears to be positively liquefied” 15.
An even more colourful description of the situation resulting from the 2013 case can be found in a
blog post by Alison Young, a Fellow of Heartford College, University of Oxford, who suggested that if
“... prizes were awarded to ‘Distinctions in English law’, then a good contender for the ‘lifetime
achievement’ award would be the distinction between ‘law’ and ‘fact’. Whilst adventurers have their
Swiss Army knife, and the Dr has his sonic screwdriver, lawyers have the multi-purpose malleable
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‘law/fact’ distinction which is just as capable of opening or closing avenues of review, or providing
a deus ex machina 16 ‘get out of jail free’ card...” 17. Referring to views expressed by Elliott, Young
argued however “...that it is not the distinction that is liquefied, but its application”.
In a recent case involving an unrepresented litigant that raised various grounds of appeal (some on
questions of law and some on “other grounds”), the Appeal Panel of the NSW Civil and
Administrative Tribunal explicitly adopted the “’pragmatic approach’ to the ‘dividing line between
fact and law’” advocated in the 2013 UK Supreme Court judgment referred to above 18. While I
believe the majority of administrative decision-makers are likely to welcome, at least in principle, a
‘pragmatic approach’ being adopted by courts and tribunals, in practice such an approach is likely
to lead to further jurisdiction creep.
Various failures or errors that can occur in the process of fact finding can be categorised as an ‘error
of law’ if the cause of the mistake can be ascribed to at least one of a wide range of reasons. As
highlighted in the example in the Table below, the position has now been reached where, in
practice, the scope of the available grounds for judicial review of administrative action (in the
exercise of a statutory power) is potentially so broad that it is difficult to identify any significant fact
finding related error that could not potentially be identified as falling within at least one of them.
Typical fact finding related administrative errors that can occur at one stage or another in the
course of an administrative process are failures to: ask the right question or address the question
posed, to look for relevant information, find relevant information due to inadequate inquiries,
understand or appropriately interpret available information, properly assess the relevance or
importance of available information, or properly explain the basis for a decision. The Table below
sets out the various grounds on which a court might potentially be able to overturn an
administrative action/decision in relation to each of these fact finding related errors:
Error/failure/mistake

Examples of potential grounds for judicial intervention include

Failing to ask the right question
or address the question posed

• Error of law [see Annexure at 2) (a) & (b)]

Failing to look for relevant
information or failing to find
relevant information due to
inadequate inquiries

• No probative evidence that proves or helps to prove key facts
[see Annexure at 7) (a)].
• Lack of probative evidence to the extent that the decision has
no basis on the available evidence [see Annexure at 7) (b)].
• Failure to make adequate inquiries [see Annexure at 7) (e)], etc.

Failing to understand or to
appropriately interpret the
available information

• Deficient reasoning due to a failure to rationally consider
probative evidence [see Annexure, at 5) (c)] or decisions that
do not logically flow from the facts [see Annexure at 5) (d)-(g)],
etc.
• Mistake in respect of key evidence or error of fact due to
misunderstanding or misconstruing a claim raised [see
Annexure at 5) (f)].
• Unreasonable outcomes due to Wednesbury unreasonableness
(as expanded by the decision in Li), decisions not based on
findings or inferences of fact supported by logical grounds [see
Annexure at 6) (a)] , or an obviously disproportionate response
[see Annexure at 6) (b)], etc.
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Failing to properly assess the
relevance or importance of the
available information

• Attention given to extraneous circumstances such as factors of
little or no relevance [see Annexure at 5) a)].
• Failure to properly assess the weight of evidence, e.g. by failing
to consider or give appropriate weight to relevant factors or
giving disproportionate or excessive weight to some factor of
little importance or any weight at all to an irrelevant factor or a
factor of no importance [see Annexure at 5) (a)-(b)].
• Contrary to the overwhelming weight of available evidence [see
Annexure at 5) (g)].
• Evidence not meeting the applicable standard of proof [see
Annexure at 7) (d)], etc.

Failing to properly explain the
basis for a decision

• No justification evident on the ‘record’, not disclosing any
material by reference to which a rational decision-maker could
have evaluated certain evidence, etc [see Annexure at 7) (c)].
• Lacking evident and intelligible justification [see Annexure at 5)
(e)].

The above table highlights that a question as to whether an issue is within the scope of judicial
review can in large measure come down to categorisation. How a judge categorises an issue can in
practice be heavily influenced (either consciously or subconsciously) by a range of factors including
the perceived importance of the principle at stake, the seriousness of the impact on the individual,
and/or whether the issue raises serious concerns about propriety or fairness. From an
administrative decision-maker’s perspective, and particularly given the time and resource
constraints under which they operate, it could be argued that any attempt to make the process and
outcome of a reasonably complex or contentious administrative action judicial review-proof would
in practice impose an almost impossible burden on day-to-day decision-making.

Findings as to credit/credibility
In relation to the making of findings as to credit/credibility, as McHugh J said in a 2000 High Court
judgment, “…a finding on credibility … is the function of the primary decision maker ‘par
excellence’” 19. However, if such a finding was, for example, not based on any evidence (i.e. “any
evident or intelligible justification” 20) or there was a failure to rationally consider the available
evidence 21, then various grounds for judicial intervention could well be held to be available 22. More
recent judgments have been at pains to point out that there are circumstances where findings as to
credibility by administrative decision-makers may found jurisdictional error 23. If a decision is based
on the acceptance or rejection of the evidence of a particular party/witness, and that decision was
based on an assessment as to whether a witness is to be believed or not, then the failure to give
reasons for that finding may found jurisdictional error 24, and could lead a court to infer that the
decision-maker “had no good reason” 25. Further, where a decision is detrimental to a person’s rights
or interests and a significant basis for that decision was a finding about credibility, a failure to
disclose to the person affected material on which such a finding was based may well be found to be
a denial of procedural fairness 26.
In my view it all comes down to categorisation. While the courts might not directly review a finding
on credibility, they can, and on occasion clearly do, review the component parts of the process that
lead up to such a finding from the perspective of legal reasonableness and find jurisdictional error.
When this occurs, the court is not substituting its finding about the merits in place of the finding
reached by the original decision-maker, just blocking the finding of that decision-maker.
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The current position
The current position now appears to be that where judges are minded to do so, for example if they
perceive serious problems with the merits or outcome of an administrative action 27, they are likely
to be able to identify some procedural or evidentiary failure which can be categorised as falling
within at least one of the recognised grounds of judicial review. The attitude of judges to the parties,
the issues, the perceived fairness of the processes used and/or the outcomes of administrative
action can have a significant bearing on how they categorise the issues arising in a case and apply
relevant administrative law principles, as well as their approach to statutory interpretation (should
they identify ambiguity in applicable legislation) 28. In this context the ‘attitude’ of judges might be
influenced by their personal values or philosophy, or their reaction to the circumstances of the
particular case. See for example the comments by T Forest J in K v Children’s Court of Victoria and
Federal Agent Mathew Court [2015] VSC 645 at [25]: “A reviewing court, when considering the
reasonableness of an exercise of discretion, must assess the substantive decision, and arguably the
decision maker’s reasoning process, in the context of the subject matter, scope and purpose of the
legislation under which that discretion is conferred. The temptation to verge into the merits is thus
difficult to resist ...” [emphasis added].
It has been noted in several influential cases over the years 29 that where judges regard an
administrative decision as unreasonable, this may give rise to an inference that some other kind of
jurisdictional error has been made. As far back as 1949, in a High Court judgment Dixon J referred to
the concept in the following terms:
“If the result appears to be unreasonable on the supposition that [the administrative decision-maker]
addressed himself to the right question, correctly applied the rules of law and took into account all the
relevant considerations and no irrelevant considerations, then it may be a proper inference that it is a
false supposition. It is not necessary that [the presiding officer] should be sure of the precise particular in
which [the administrative decision-maker] has gone wrong . It is enough that [the presiding officer] can
see that in some way [the administrative decision-maker] must have failed in the discharge of his exact
function according to law” 30.

The recent cases involving the ICAC and Margaret Cunneen are good examples of how ‘attitude’ may
well have impacted on the approach adopted by presiding officers to their interpretation of the
relevant legislation, and therefore on the outcome of the cases that came before them for decision.
Those cases involved decisions of the NSW Supreme Court, the NSW Court of Appeal, and the High
Court 31. Nine judges in all heard the arguments – three adopting a broader interpretation of the ICAC
legislation in favour of the ICAC and six a narrower interpretation in favour of Cunneen. In my view a
strong indication as to why the majority in the High Court adopted a narrower interpretation can be
found on the first page of the majority judgment where the following views are expressed as to the
implications of adopting a broader interpretation of the ICACs jurisdiction:
“It would also enable the Independent Commission Against Corruption … to exercise its extraordinary
coercive powers (with consequent abrogation of fundamental rights and privileges) in areas ranging well
beyond the ordinary understanding of corruption in public administration and the principal objects of the
ICAC Act” [at 3] [emphasis added].

The perspective of the judge at first instance, and then the minority judges on appeal, appears to
have been quite different, for example the views expressed by Bathurst CJ in the NSW Court of
Appeal:
“The definition of corrupt conduct contained in s 8 of the Act, as Gleeson CJ pointed out in Greiner v
Independent Commission Against Corruption at 129, is wide and in a number of respects unclear. In the
same case Priestley JA described at 182 s 8 as intending to cast a very wide net. He stated that the
unifying idea is that in the interest of honest and impartial exercise of official functions by public officials
any conduct adversely affecting such exercise is prima facie to be regarded as corrupt. He said at 183 that
the prime aim of s 8 was to bring a broad area of conduct, detrimental to the public interest, within the
investigative reach of the Commission” [at 14].
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From my reading of the judgments of the judges who found against the ICAC, it appears to me that
their views were strongly influenced by their clearly stated views about what they saw as the
extraordinarily broad scope of its powers.
The approach of the courts to the interpretation of privative clauses is an even clearer example of
how attitude appears to impact on the approach adopted by presiding officers to their
interpretation of legislation. The traditional approach of the courts to attempts by the legislature to
restrict their jurisdiction is to interpret such ‘ouster’ clauses very narrowly. To justify such a strict
interpretation the courts presume that “the Parliament does not intend to cut down the jurisdiction
of the courts save to the extent that the legislation in question expressly so states or necessarily
implies”. 32 The approach adopted by the High Court for more than 60 years has been described by
Professor Mark Aronson 33 as “... a convoluted, interpretive approach to private clauses...” and “[A]s an
exercise in interpretation, it was scarcely convincing...”. 34 In the same article Professor Aronson also
referred to “...privative clauses and limitations clauses now being a waste of ink...”. The
presumptions presiding officers are prepared to attribute to the intentions of the Parliament in
order to effectively interpret privative provisions out of existence are hard to reconcile with the
principle of statutory interpretation that every provision must be assumed to have some work to
do/practical effect! 35
Would it only be a cynic who might argue that the writers of “The Castle” got it right after all? If there
is a will the judge is likely to be able to find a way, so maybe it really can come down to “the vibe”!

Is this a problem?
There are at least three issues arising out of the nature and extent of this ‘jurisdiction creep’:
1) the policy issue as to whether such a broad interpretation of the scope of judicial review is in
the public interest,
2) the practical issue about the implementation of the principles laid down by the courts, and
3) the compliance and/or constitutional issue about the proper role of the courts in ensuring
compliance.

The policy issue
In relation to the policy issue about whether such a broad interpretation of the scope of judicial
review is in the public interest, there are arguments for and against. For example, a broad
interpretation of the jurisdiction of the courts to review administrative conduct can be considered to
be in the public interest given the growth over time in the nature and extent of executive
government powers, and their intrusion into the lives of citizens. Oversight of administrative
decision-making by the courts can provide an important check or balance by ensuring that the
exercise of statutory power by executive government is reasonable.
The positive aspect of such a check or balance is moderated by the practical limits on its
application, i.e. it is only available to people or organisations that can afford the expense of expert
legal representation, people who are upset and/or determined enough to either self-litigate or to
bear the expense no matter the personal impact, or people who have access to free legal assistance.
In relation to the expense issue, in 2014 Chief Justice Martin of the Western Australian Supreme
Court noted that the “... opportunities for people aggrieved by government agencies to seek redress
through the judicial branch of government are restricted by cost, complexity and the intimidating
nature of legal proceedings” . 36 In an earlier 2006 article commenting on Australia’s legal system in
general, Chief Justice Martin described it as “... the Rolls Royce of justice systems, but there is not
much point of having a Rolls Royce in the garage if you can’t afford the fuel to drive it anywhere”. 37
The broadening scope of judicial review also places additional pressure on court resources. 38
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The positive aspect also needs to be balanced against the negative impact on administrative
decision-makers (including members of merit review tribunals) of the expansion of the scope of
judicial review into areas previously seen as exclusively related to the substance or merits of
administrative action. From the perspective of an administrative decision-maker, having a court
decide their original decision was ‘unlawful’ (which implies they were either incompetent or lacking
in integrity) is a far worse outcome in terms of their reputation, credibility, etc, than having a court
or tribunal look at the merits of the same decision and decide that there is a more correct and
preferable decision (which merely implies a difference of opinion). Further, the outcome of a
successful merits review application (where such a review is available) is generally largely the end of
the matter for an administrative decision-maker, whereas the outcome of a successful judicial
review is generally that the decision-maker and/or other public officials have to revisit the
assessment and decision-making process.

The practical issue
A strong argument against broadening the scope of the grounds for judicial review of administrative
action relates to the practical problems encountered by administrative decision-makers in
implementing the principles laid down by the courts.
The growing complexity of administrative law has significant implications for the practical
implementation of the principles that are intended to guide those obliged to comply with them. As
mentioned in the introduction to this paper, in my view there are four primary causes of these
practical problems:
1. uncertainty due to constantly changing legal principles,
2. variability depending on the specific circumstances of each case,
3. complexity of the law, and
4. incomprehensibility due to the use of highly technical language and reasoning that can be
very difficult to understand.
Looking at each of these causes in turn:
1.

In relation to uncertainty, the legal principles laid down by the courts are constantly changing
and evolving over time through judgments handed down in numerous decisions scattered
randomly amongst many hundreds of administrative law cases heard each year in the wide
range of Australian Federal, State and Territory courts. As an example of the problem faced by
administrative decision-makers wishing to keep up with changes to administrative law, in
recent years many of the changes have come about through migration related cases heard in
the Federal Court and Federal Circuit Court of Australia. A quick look at the Federal Court
website indicates that as at mid-May, in 2016 that Court had handed down over 200 judgments
with Minister for Immigration in the title, as well as a further 30 judgments categorised as
relating to ‘administrative law’. In 2016 the Court handed down over 500 judgments categorised
as ‘migration’ and 80 as ‘administrative law’, and in 2014 over 350 categorised as ‘migration’ and
21 as ‘administrative law’. To these figures needs to be added the various administrative law
related judgments handed down each year by the Federal Circuit Court of Australia, eight State
and Territory Supreme Courts, and of course the occasional High Court judgment.
Most administrative decision-makers do not have ready access to comprehensive (and
comprehensible) legal advice from administrative law experts, or regular advice about
important changes as they occur, including advice as to the application to and likely
implications for the policies and procedures they operate under and the decisions they can be
called on to make. In the circumstances it is unrealistic, if not unreasonable, to expect
administrative decision-makers (whether legally qualified or not) to be in a position to comply
with all legal principles laid down by the courts that are applicable at any point of time.
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2.

In relation to variability, the applicability of many legal rules/principles is said by the courts to
in large measure depend on the particular circumstances of each case 39 (i.e. the courts are
happy to customise the applicable legal rules/principles to address individual circumstances).
However, the vast majority of administrative decisions do not result in judicial review
proceedings in which the applicability of legal rules/principles to particular circumstances can
be analysed, debated and determined in far greater detail than was possible in making the
administrative decision the subject of those proceedings.
From the perspective of administrative decision-makers, the relatively few administrative
decisions that are judicially reviewed do not provide clear guidance as to how discretionary
powers should be exercised or how the courts are likely to react in any particular case.
A good example of this variability problem is the rules around the content and application of
the duty of a decision-maker to disclose certain material to a person who is to be made the
subject of adverse comment. This issue frequently gives rise to disputes about how much
information must be given. The guidance provided by the Australian courts has varied over the
years, with the clear trend being an expansion of the scope of the information and
documentation that must be disclosed. In 1985 the High Court stated in Kioa v West 40 that the
hearing rule required that “in the ordinary case where no problem of confidentiality arises an
opportunity should be given [to a person whose interests are likely to be affected] to deal with
adverse material that is credible, relevant and significant to the decision to be made”. The Court
noted that a person in this position did not have be given an opportunity to comment on “every
adverse piece of information provided, irrespective of its credibility, relevance or significance”
and warned against administrative decision-making becoming “clogged” by inquiries into
allegations that are not relevant, credible or significant. 41 The Court also cautioned against a
situation developing where inquiries were “overjudicialise[d]” by the application of the
principles applied to adversarial litigation. 42
However, in a 2009 decision, the Federal Court of Australia, 43 applying the High Court test set
out in Kioa v West, concluded that if “…adverse information that was credible, relevant and
significant to the determination to be made by the decision-maker was placed before the
decision-maker it would be unfair to deny a person … an opportunity to deal with it where there
was a real risk of prejudice, albeit subconscious, arising from the decision-maker’s possession
of the relevant information” (emphasis added). The requirement that decision-makers reveal
adverse information that might have “subconsciously” influenced their decision is particularly
problematic in practice where, as is often the case, the decision-maker (in this case an
investigator) is someone who is not independent of the organisation or the parties to an
investigation or persons affected by the decision. Another example is a 2011 decision of the
NSW Supreme Court 44 where it was held that a failure to provide the underlying factual
material on which a draft report was based resulted in a denial of procedural fairness. This
was on the basis that the investigator “did not give the necessary disclosure of adverse
information which his enquiries had revealed and on which his report rested”.
The obligation to disclose information available to the decision-maker was considered last year
in the Queensland Supreme Court. In a single judge decision the Court held that a breach of
natural justice had occurred because the person the subject of investigation had not been
given access to all the information and documents relied on by the investigators/decisionmaker, including un-redacted copies of all witness statements (Vega Vega v Hoyle [2015] QSC
111). In that case the judge stated that in order for the applicant “to accurately assess the
weight of the information, the identity of a witness should have been provided”, and that if the
applicant “was unaware of the author of a particular adverse comment, how was he to weigh
the significance of the evidence let alone properly respond to it?”. In support of this argument
the judge also referred to the “possibility that the investigators and reviewers might miss
favourable aspects of the evidence or deliberately cherry pick unfavourable parts...” [emphasis
added], it being unexplained how this could be reconciled with the High Court’s view that the
obligation is to give a person an opportunity to respond to “adverse material”.
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In a July 2016 decision, the High Court again considered the issue of procedural fairness,
including the nature and content of the information that a decision-maker needs to disclose to
a person who could be the subject of adverse comment. Rejecting the argument that the
decision-maker was required to disclose “all that it knows”, in a seven member decision the
Court reiterated that:
“Ordinarily, there is no requirement that the person [whose interest is apt to be affected] be
notified of information which is in the possession of, or accessible to, the [decision-maker] but
which the [decision-maker] has chosen not to take into account at all in the conduct of the
inquiry” 45[emphasis added].

The obligation is to afford a person ‘a reasonable opportunity to be heard’, which is ordinarily
satisfied by putting a person on notice of ‘the nature and purpose of the inquiry; the issues to
be considered in conducting the inquiry; and the nature and content of information that the
[decision-maker] might take into account as a reason for coming to a conclusion adverse to the
person’.
While this statement of the High Court helps to clarify the standard disclosure obligation on
administrative decision-makers, the judgment allows for exceptional circumstances – which
might include a situation such as that in the Vega Vega case where the court considered there
were “enormous consequences” for the party affected that required a higher level of prior
disclosure.
These cases highlight the fact judicial officers commonly interpret the content of the principles
of procedural fairness in the light of a range of factors (including the seriousness of the
potential impact on the applicant). They may also interpret the “credible, relevant and
significant” principle in a manner that calls for disclosure of a nature that approaches, if not
meets, what would be required in adversarial proceedings.
From the perspective of an investigator conducting an administrative investigation, a
broadening of the scope of procedural fairness to require disclosure of un-redacted copies of
all witness statements in certain circumstances is a problematic development. Should the
approach adopted in the Vega Vega case become the accepted interpretation by the courts of
the scope of the disclosure requirement of procedural fairness 46, this is would have a
significant impact on the conduct of administrative investigations where the outcome could
have significant detrimental impact on one or more individuals. This would be particularly
problematic in the context of public interest disclosures where most, if not all, legislative
schemes specifically provide that procedural fairness is an exception to confidentiality
obligations. A requirement that an investigator provide the degree of disclosure called for in
Vega Vega (i.e. to identify all persons from whom statements were obtained) could effectively
‘sterilise’ the confidentiality safeguards provided for whistleblowers in public interest
disclosure legislation. Unfortunately administrative investigators will get no degree of certainty
on this issue until the position likely to be adopted by other Australian courts becomes clearer,
which may take years.
A balance therefore needs to be drawn between flexibility and certainty, between:
• crafting rules in a way that their application can vary to address the particular
circumstances of each case (primarily applicable to the very small proportion of
administrative decisions/investigations that in practice result in judicial reviews), and
• providing clarity and certainty for both administrative decision-makers/investigators
and the people affected by such decisions or investigations (in relation to the vast
majority of administrative decisions/investigations that are not reviewed).
3.

In relation to complexity, a fundamental issue inherent in the current approach of the courts to
judicial review of administrative action is the widening gap in understanding between the rule
makers and those obliged to comply with those rules. Administrative law judgments are written
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by lawyers for lawyers 47. The vast majority of judges are not pulled from the ranks of
administrators and therefore have not had to routinely grapple with the same issues (and are
unlikely to fully understand the operational realities) confronting administrative decisionmakers. These can include needing to concurrently assess multiple cases, often on the basis of
limited information (because of strict statutory time limits), subject to various performance
goals/output measures, and in environments of ever decreasing resources 48. This can be
further complicated where such decisions are being made in highly contentious and politicised
environments. On the other hand, when a judge hears a case, the parties and their legal
representatives will usually have spent considerably more time researching the facts and
putting together their arguments than was available to the original assessor and/or decisionmaker. The arguments for and against will have been identified and debated before the judge
in far more detail than the case that would have been available for consideration by the
original assessor and/or decision-maker prior to the original decision being made. The judge
will also usually spend a considerable period carefully crafting his or her judgment – probably
much more time than would have been available to the original decision-maker. The majority
of lawyers who practise in administrative law (whether as barristers or solicitors) are also
unlikely to have an extensive, in-depth experience in the practicalities of day-to-day
administrative decision-making.
4.

In relation to incomprehensibility, what adds immeasurably to the practical problem is the
standard practice of the courts to articulate the relevant legal rules/principles in highly
technical language, largely incomprehensible to the non-lawyers who make up the vast majority
of administrative decision-makers. While judgments now seldom include rules/principles of
statutory interpretation expressed in Latin phrases, they commonly still include such technical
terms as: “jurisdictional error”, “non-jurisdictional error”, “jurisdictional fact”, “constructive
failure to exercise jurisdiction”, “ultra vires”, “procedural ultra vires”, “extended ultra vires”,
“procedural fairness”, “hearing rule”, “legitimate expectation”, “reasonable apprehension of
bias”, “Wednesbury unreasonableness”, “legal unreasonableness”, “obiter dicta” (or “obiter”),
“ratio decidendi” (or “ratio”), “otiose”, “ex parte”, “the face of the record”, “certiorari”, “certiorari
for error of law on the face of the record”, “certiorari for jurisdictional error”, “mandamus”,
“interlocutory decision”, “the rule in …[add case name, e.g Briginshaw, Browne v Dunn, Jones v
Dunkel]”.
Adding to this language problem is the range and in-exactitude of the terminology used to
describe the criteria or threshold tests the courts use to assess the validity of administrative
decisions and actions. For example criteria relating to:
• judgments: “unreasonable” ( e.g. as in ‘Wednesbury unreasonableness’, ‘legal
unreasonableness’, ‘unreasonableness in a legal sense’), “reasonable”,
• outcomes: “patently unreasonable”, “capricious”, “arbitrary”, “disproportionate”,
• logic: “irrational”, “rational” (“rationality”), “illogical”, ”logical”,
• procedures: “fairness” (e.g.as in ‘procedural fairness’), “fair” (e.g. as in ‘fair treatment’),
“justice” (e.g. as in ‘natural justice’), “injustice” (e.g. as in ‘avoidance of practical
injustice’),
• perceptions/beliefs: “unfair”, “fair”, “apprehension of bias”, “legitimate expectation”,
• intentions: “bad faith”, “good faith”, “unauthorised purpose”, “bias”.
In my view a good example highlighting this comprehensibility issue can be found in a recent
NSW Court of Appeal decision 49 in which Bathurst CJ drew attention to part of a judgment of
the Full Court of the Federal Court of Australia 50. The majority in that Federal Court judgment
rejected a submission that had been put to them by one of the parties that the judgment in Li
propounded two alternative tests for legal unreasonableness: firstly that on the facts the
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result is unreasonable or plainly unjust; and secondly that the decision lacks an evident and
intelligible justification. In the Court of Appeal judgment the Chief Justice quoted the
following remarks from the Federal Court judgment:
“This concept of legal unreasonableness is not amenable to minute and rigidly-defined
categorisation or a precise textual formulary... The submission [referred to above] reflected the
dangers of overly emphasising the words of judicial decisions concerning the nature of abuse of
power, and of unnecessary and inappropriate categorisation. The plurality’s discussion of
unreasonableness at [63]-[76] in Li should be read as a whole – as a discussion of the sources and
lineage of the concept: [64]-[65], of the limits of the concept of reasonableness given the
supervisory role of the courts: [66], of the fundamental necessity to look to the scope and purpose
of the statute conferring the power to find its limits: [67], of the various ways the concept has been
described: [68]-[71], of the relationship between unreasonableness derived from specific error and
unreasonableness from illogical or irrational reasoning: [72], of the place of proportionality or
disproportion in the evaluation: [73]-[74]...”

Whatever the purpose the Federal Court’s interpretation might be intended to achieve, with
respect, such reasoning does little to assist administrative decision-makers to understand the
legal obligations that apply to their work. From my reading of the judgment in Li, it clearly
indicates that there could be jurisdictional error in either of the circumstances referred to in
the submission to the Federal Court as ‘tests’. It is not immediately obvious why it would be
unnecessary or inappropriate to refer to such ‘tests’ as separate grounds on which a court
might intervene, and in practice, conceptualising in this way the basis on which a decision
could be challenged helps administrative decision-makers to identify certain possible
administrative pitfalls. Further, given that the words used in judicial decisions are the only
basis on which such decisions can be interpreted and understood, an admonition not to
“overly emphasis[e] the words of judicial decisions ...” is of little or no assistance to
administrative decision-makers trying to understand those decisions.
Another example highlighting the comprehensibility issue is the rules that have been applied
by the courts in relation to sufficiency of evidence. On the one hand there is the ‘no evidence’
rule of procedural fairness51 and on the other hand a decision can be overturned on the
basis of a lack of probative evidence 52. It is not clear why the first is needed if it is in practice
subsumed within the second!
Using NSW as an example, there are over 1,000 current Acts of Parliament, 600 statutory instruments
and 300 plus planning instruments under which public officials make massive numbers of
discretionary decisions every year. Only an infinitesimally small fraction of these decisions ever
result in judicial review. Further, while relatively few of the numerous administrative review
decisions handed down by the High Court, Federal Court and various State and Territory Supreme
Courts have significant implications for administrative decision-making, it is unrealistic to expect the
vast majority of administrative decision-makers to have the time or expertise to identify which ones
do and what those implications might be for the performance of their roles. In my experience few
agencies have, or have ready access to, the systems and/or expertise required to perform this role
on behalf of their staff in a rigorous and timely fashion.
Administrative law is very technical and difficult and the majority of the administrative decisionmakers who must apply it are unlikely to understand its technicalities. Given the huge numbers of
public officials who exercise discretionary administrative decision-making powers, from a practical
perspective the answer is clearly not to require that all such decision-makers be legally trained.
Even those administrative decision-makers who are legally trained will have difficulty keeping up
with the scale and scope of administrative law decisions.
While it will not be simple or easy, in my view the only workable alternative is to identify and
implement effective practical strategies to stop, and then reverse the trend to ever increasing levels
of technicality and difficulty. Such strategies would need to focus on both operational and oversight
practices and procedures involving a radical re-think about ways to ensure that public officials obey
the law, only act within their jurisdiction, and act reasonably in the circumstances of each case.
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The compliance role of the courts
In relation to the role of the courts in ensuring compliance with administrative law principles, the
High Court has said that the purpose of judicial review of administrative action is to ensure that
public officials “obey the law and neither exceed nor neglect any jurisdiction which the law confers
on them” 53. In a later High Court case judicial review was described as “... neither more nor less than
the enforcement of the rule of law over executive action; it is the means by which executive action is
prevented from exceeding the powers and functions assigned to the executive by law and the
interests of the individual are protected accordingly” 54.
The vast majority of administrative actions do not result in judicial review, and those that do are
selected by the applicants for review, not the courts. While not denying the constitutional role of
the courts in maintaining the rule of law, as mentioned earlier in this paper, judicial oversight of
administrative action through the review of individual cases is in practice an ad hoc, largely random
and reactive approach to the performance of such a role. A more proactive, systemic and
comprehensive outcome could only be achieved if the judicial reviews undertaken by the courts
resulted in clear practical guidance that could assist public officials generally to exercise their
discretionary powers appropriately. Given the uncertainty, variability, complexity and
incomprehensibility issues referred to above, judicial review as currently practised by the courts is
not ‘fit for purpose’ in relation to such a proactive guidance role.
Tribunals are in little better position to provide proactive guidance because their review of
administrative action role is also in practice reactive and largely random as cases are selected by
applicants not the tribunals. The scope of the jurisdiction of tribunals also varies from jurisdiction to
jurisdiction.
Parliamentary ombudsman do perform a proactive guidance role and have great discretion to select
issues to review (including looking at systemic issues identified from individual complaints).
However, they cannot provide a substitute for the judicial role because of other differences, for
example:
•

while the administrative review jurisdictions of courts and tribunals are primarily limited to the
exercise of statutory powers, the jurisdiction of Parliamentary ombudsman extend well beyond
that to “matters of administration” generally (subject to certain exclusions),

•

while “errors within jurisdiction are beyond the scope of judicial scrutiny or intervention” 55,
identifying and addressing such issues is a key part of the role of ombudsman,

•

while courts and tribunals can make binding determinations, ombudsman can only make
suggestions and recommendations, and

•

while all three are concerned about whether administrative action was legal, ombudsman are
less concerned with technical legality and more with whether such action was ‘reasonable’ in
the circumstances 56.

While the flexible approach of ombudsman to the review of administrative action in my view has
much to commend it, they are currently not mandated or resourced to perform such a
comprehensive proactive administrative review/advice role. Looking at the NSW Ombudsman as an
example, the funds made available by government for the Ombudsman Office to perform its
administrative review role have been reduced in most years over the last two decades, during which
time the numbers of complaints have increased significantly. This has resulted in the Office only
having the resources to look in any detail into less than 50% of the thousands of complaints about
public sector administrative decision-making received each year.
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Conclusions
The scope of the grounds on which courts can overturn the decisions and actions of public officials
exercising statutory powers is broad, and continues to expand, and the rate at which the courts are
adding new, or reinterpreting existing, administrative law rules appears to be growing. Further,
while the courts argue that they are not reviewing the merits of decisions, by focussing their
attention on the individual component parts of a decision-making process, if minded to do so they
can effectively achieve the same outcome and categorise their role as reviewing points of law.
Presiding officers are human beings. While their training and experience incline them towards
rational and objective assessments of the evidence and applicable law, it is not realistic to assume
that they can completely ignore or be unmoved or uninfluenced by other factors. Conscious
influences might include their views about the conduct of or impact on a party. Possible
unconscious influences might be categorised as confirmation bias/belief bias, correspondence
bias/fundamental attribution error, selective perception, selective exposure, etc 57. When hearing a
case, a presiding officer may well take the view that a public official exercising discretionary powers
has made a decision or acted in a way the presiding officer perceives to be unfair, unreasonable or
otherwise improper. In such circumstances, if minded to do so, the presiding officer may well be
able to identify some aspect of the surrounding procedures, reasoning or conduct that can be
categorised as falling within one or more of the numerous (and ever expanding) recognised
grounds justifying a finding of jurisdictional error or breach of procedural fairness.
Judgments in the increasingly complex area of administrative law are written by lawyers for lawyers,
yet the majority of public officials who exercise discretionary statutory powers are not lawyers. This
approach has resulted in an ever widening gap in understanding between those who are effectively
the rule-makers (i.e. the courts) and those obliged to comply with the rules (i.e. public officials).
This is an issue that has serious implications for public administration generally. The growing
complexity of administrative law has significant implications for the practical implementation of the
principles that are intended to guide those obliged to comply with them. This issue has been
described as the tension between the ‘accessibility’ and ‘reliability’ of the law 58; between making law
more accessible to the general public by using everyday language, and making the law more reliable
by using precise technical language.
The common approach to the drafting and interpretation of administrative law principles is to specify
that their application will depend on the particular circumstances of each individual matter. While
this approach ensures a maximum degree of fairness in relation to the relatively small number of
administrative decisions that result in judicial reviews, it provides limited practical guidance to
administrative decision-makers generally. What administrative decision-makers need are principles
drafted to have more consistent and certain application to administrative decision-making generally.
The objective should be to ensure an imperfect, but reasonable, approach to fairness in all cases, to
provide greater clarity and certainty for both administrative decision-makers and the people affected
by the vast majority of administrative actions that do not result in judicial review.

Suggestions
1.

It would greatly assist the public officials who make administrative decisions in the exercise
of statutory powers if, when drafting administrative law related judgments, the courts:
a.

indicate in the catchwords or head-note whether the judgment expresses a
precedent/guideline judgment/authoritative statement (or a departure from same),
and

b.

provide an explanation of the decision/principle that will be understandable to
non-legally trained administrative decision-makers (i.e. in plain English using a
minimum of technical terms).
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2.

The legal obligations on public officials who make discretionary decisions in the exercise of
statutory powers have now been developed by the courts to a stage where consideration
should be given by governments to their comprehensive, plain English codification in
statutes applicable across each jurisdiction 59. Each code should be supported by a detailed
objects provision giving clear guidance as to the Parliaments intentions as to how the
elements of the code are to be interpreted and applied by both administrative decisionmakers and the courts. Such codes could set out obligations that apply generally, as well as
variations necessary to address particular administrative decision-making circumstances 60.
Comprehensive plain English statutory codes could provide greater certainty for
administrative decision-makers and the people or entities affected by their decisions as to
the rights to be provided/procedures to be followed in particular circumstances. Statutory
codes would also bring together the relevant rules in one place, which could be easily
referred to by administrative decision-makers to identify what principles or rules apply at
any point in time.

3.

The courts need to find a more accurate way to explain the scope of the judicial review
function than the standard claim that they do not review the merits of administrative
decisions made in the exercise of statutory powers. Possibly more applicable descriptions
might be that the role of the courts in reviewing the actions and decisions of public officials
exercising statutory powers is to ensure they are carried out and made in accordance with
certain presumptions about the intentions of Parliament, or that administrative decisionmakers have exercised their powers in accordance with the conditions for the valid exercise
of the relevant statutory powers 61.

4.

Public officials need to be particularly careful to ensure all aspects of their actions and
decisions are not only lawful, but can be demonstrated to be fair and reasonable in the
circumstances because, should presiding officers be minded to do so, there are numerous
grounds on which they can justify overturning an administrative decision or action which
they perceive to be unreasonable, unfair or otherwise inappropriate.

5.

When defending legal actions seeking to overturn the actions and/or decisions of public
officials, legal counsel should be alert to the reality that well-reasoned and otherwise
compelling legal arguments alone may not be sufficient to ensure a favourable outcome
should presiding officer(s) have concerns that the actions and/or decisions the subject of
the proceedings were not fair and reasonable in the circumstances.
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Annexure:
Grounds for judicial review of administrative action
While not purporting to be exhaustive, each of the grounds summarised below have been identified
by courts in Australia as justifying judicial intervention (grouped into 11 broader categories). This
analysis is only intended to provide a general guide as to the circumstances where a court could
potentially decide to overturn an administrative decision.

Authority to act
1)

Outside jurisdiction: This would include circumstances where decisions were made or actions
taken without lawful authority, or did not comply with the applicable legal requirements 62. For
example decisions that:
a) are based on a mistaken assertion or denial of the existence of jurisdiction,
b) are based on a misapprehension or disregard of the nature or limits of the decisionmaker’s functions or powers,
c) are wholly or partly outside the general area of the decision-maker’s jurisdiction63, or
d) are based on a mistaken belief that circumstances exist which authorise the making of the
decision64(commonly referred to as a “jurisdictional fact” 65, being a fact which is an
essential precondition to the exercise of a power 66).

Application of the law
2)

Incorrectly applying statutory requirements: This refers to decisions that are based on a
misinterpretation of the applicable legal requirements or an incorrect application of those legal
requirements to the facts found by the decision-maker 67. This would include where an
administrative decision-maker:
a) identified a wrong issue, asked the wrong question, failed to address the question
posed68,
b) applied a wrong principle of law 69,
c) ignored relevant material or relied on irrelevant material in a way that affected the
exercise of power 70 (i.e “conclusion …affected by some mistake of law” 71),
d) breached a mandatory statutory procedure 72 or obligation 73 (such as provisions imposing
procedural fairness obligations 74, mandatory time limits, obligations to consult prior to
decisions being made, or requiring the giving of reasons for a decision to be valid 75), or
e) was not authorised to make the decision (e.g. due to the lack of a necessary delegation).

Procedure to be followed
3)

Practical injustice 76: This would include decisions made or actions taken that impact, or are
likely to impact, upon the rights or interests 77 of a person or entity likely to be adversely
affected by the decision or action 78 where:
a) the person was not given notice of the issues in sufficient detail and at an appropriate
time to be able to respond meaningfully (the notice requirement of the ‘hearing rule’ of
procedural fairness),
b) the person was not given an opportunity to respond to adverse material that is credible,
relevant and significant to the decision to be made 79, including proposed comment,
conclusions or recommendations (another limb of the “hearing rule” 80),
c) the person was not given access to all information and documents relied on by the
decision-maker (that can include un-redacted copies of all witness statements) 81,
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d) the person making the decision, undertaking an investigation or assessment, etc, denied
the person or entity a fair hearing because he or she has not acted impartially in
considering the matter (i.e. pre-judgment and closed mind), or there is a reasonable
apprehension of bias on the part of that person 82 (the “bias rule” of procedural fairness 83),
or
e) the person making the decision misled a person or entity as to its intention, or failed to
adhere to a statement of intention given to a person or entity, as to the procedure to be
followed, and this resulted in unfairness, for example because the person or entity did not
have an opportunity to be heard in relation to how the process should proceed 84.

Discretion
4)

Fettered discretion: Decisions that:
a) were made under the instruction of another person or entity (usually a superior) where the
decision-maker feels bound to comply 85,
b) were made when acting on a ‘purported’ delegation which does not permit any discretion
as to the decisions to be made (e.g, only having the discretion to determine an application
by granting consent 86),
c) were made under an unauthorised delegation of a discretionary power 87,
d) involve the inflexible application of a policy without regard to the merits of the particular
situation 88, or
e) improperly fetter the future exercise of statutory discretions, i.e a decision-maker with
discretionary powers cannot bind him/her/itself as to the manner in which those
discretionary powers will be exercised in future, whether through a contract, or a policy or
guideline inflexibly applied 89.

Reasonableness of decision-making
5)

Deficient reasoning: Decisions that:
a) give disproportionate/excessive weight to some factor of little importance, or any weight
to an irrelevant factor or a factor of no importance 90,
b) give no consideration to a relevant factor the decision-maker is bound to consider, or
inadequate weight to a factor of great importance 91 (including a failure to deal with or
make a finding on “a substantial clearly articulated argument relying upon established
facts” 92, “ignoring relevant material [which] affects the tribunal’s exercise or purported
exercise of power” 93),
c) are not based on a rational consideration of the evidence 94 or do not logically flow from
the facts (i.e. are “not based on a process of logical reasoning from proven facts or proper
inferences therefrom” 95),
d) are based on reasoning that is illogical or irrational 96, particularly where “no rational or
logical decision-maker could arrive [at the decision] on the same evidence” 97 or “there was
... no evidence upon which the [decision-maker] could reach the conclusion” 98, or lack “a
basis in findings or inferences of facts supported on logical grounds” 99),
e) lack an evident and intelligible justification 100 (e.g. decisions that are not based on
“reasoning which is intelligible and reasonable and directed towards and related
intelligibly to the purposes of the power” 101),
f) are based on a mistake in respect of evidence or on a misunderstanding or misconstruing
of a claim advanced by the applicant 102,or
g) are contrary to the overwhelming weight of the available evidence 103.
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6)

Unreasonable outcome: Decisions that:
a) are patently unreasonable or illogical, i.e. so unreasonable that no reasonable decisionmaker could have reached them, on their face are illogical or irrational, including arbitrary,
capricious, vague or fanciful (an aspect of what is commonly referred to as “Wednesbury
unreasonableness” 104), or
b) are an obviously disproportionate response 105, i.e. lacking proportionality (while there is
some debate on the topic, this would include “taking a sledgehammer to crack a nut” 106,
where a penalty imposed is far greater than is warranted in the circumstances).

Sufficiency of the evidence
7)

Insufficient evidence: Decisions that:
a) are based on no probative evidence at all 107,
b) are based on a lack of probative evidence to the extent that they have no basis or are
unjustifiable on, or are unsupported by, the available evidence 108 (e.g. “a decision which
lacks an evident and intelligible justification” 109, “decisions… so devoid of any plausible
justification that no reasonable body of persons could have reached them” 110, or where
there is no evidence to support a finding that is a critical step in reaching the ultimate
conclusion 111),
c) are not supported by reasons that “ disclose any material by reference to which a rational
decision-maker could have evaluated [certain evidence], no such material can be found in
the record; and no other logical basis justifies the… finding” 112 (i.e. the reasons do not
adequately justify the result reached, and the court inferring from a lack of good reasons
that none exist 113),
d) are based on evidence that does not meet the applicable standard of proof

114

, or

e) are based on insufficient evidence due to inadequate inquiries, including decisions where
there has been a failure to make reasonable attempts to obtain certain material that is
obviously readily available and centrally relevant to the decision to be made (admittedly in
limited circumstances) 115.

Certainty
8)

Uncertainty: Decisions that are uncertain in circumstances where the provision conferring
power to make the decision, or impose a condition, requires that the decision or condition be
certain 116 (e.g where the result of the exercise of a power to determine an application is
uncertain due to a poorly drafted condition that must be complied with as a pre-condition of
the consent).

Conduct of the decision-maker
9)

Unfair treatment: A display of disrespect for an affected person or entity can demonstrate
apprehended bias on the part of a decision-maker. The fair treatment, and apparent fair
treatment, of persons the subject of the exercise of State power (as required by the rules of
procedural fairness) obliges administrative decision-makers to recognise the dignity of such
persons 117.

Motivation of the decision-maker
10) Unauthorised purpose: Decisions that are made for a purpose other than that for which the
discretion exists 118 (e.g the use of powers to resume land for certain specified purposes, for an
ulterior purpose such as financial advantage 119).
11) Bad faith: Decisions that are made in bad faith, that is, made with intended dishonesty, or
recklessly or capriciously for an improper or irrelevant purpose, or arbitrarily exceeding
power 120.
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NOTE:
I have done my best to ensure that the material is as accurate as I can make it and current
at the time of drafting, however I cannot guarantee that this is the case. If despite my best
endeavours I have made some mistakes, which I accept is quite likely, in my view they would
serve to demonstrate my point about the complexity of administrative law. If a legal issue
arises in any particular case, consideration should be given to whether there is a need to seek
specific legal advice.
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[his/her] proper decision-making”, per the majority in Isbester v Knox City Council [2015] HCA 20 at [33]. This
can include an “interest which would conflict with the objectivity required of a person deciding [the issue]”. This
was an interest referred to by the majority in Isbester (quoting Isaacs J in Dickason v Edwards [1910] HCA 7;
(1910) 10 CLR 243 at 259) as an “incompatibility” (at [34]). The Court went further noting that the application of
71

Judicial Review of Administrative Action: An administrative decision-maker’s perspective
– FULL VERSION August 2016

24

the principle extended beyond just the decision-maker, referring to the High court decision in Stollery v
Greyhound Racing Control Board [1972] HCA 53, (1972) 128 CLR 509 at 520, where Menzies J referred to the “… long
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influential person or because his presence might inhibit and affect the deliberations of others”, at [37]. If on
appeal actual or apprehended bias are established the court will set aside the decision even if satisfied that
the decision below was correct on the merits: see Concrete Pty Ltd v Parramatta Design & Developments Pty Ltd
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Indigenous Affairs [2003] FCAFC 203, Plaintiff M64/2015 v Minister for Immigration and Border Protection [2015]
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89
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Adelaide Enfield v Bingham [2014] SASC 36 at 61, and MZAGW & Ors v Minister For Immigration & Anor [2015]
FCCA 2857 at 26, 28, 30-32.
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Per views expressed by the majority in Minister for Immigration and Citizenship v Li [2013] HCA 18; (2013) 249
CLR 332 at 364. Writing extra-judicially, Chief Justice French noted that “...the requirement that a power
conferred by a statute be exercised rationally, is a requirement not met merely by the avoidance of absurdity”:
French R., Statutory Interpretation and Rationality in Administrative Law: National Lecture on Administrative Law
2015 (2015) 82 AIAL Forum, at p1. In Duncan v Independent Commission Against Corruption [2016] NSWCA 143,
Bathurst CJ took the view that “...a decision on factual matters essential to the making of a finding by a
decision-maker ..., can be reviewed on the basis that the reasoning which led to the decision was irrational or
illogical irrespective of whether the same conclusion could be reached by a process of reasoning which did not
suffer from the same defect”, at [287].
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[2010] 240 CLR 611 at [130]-[131]), for example “an error of fact based on a misunderstanding of evidence or even
overlooking an item of evidence in considering an applicant’s claims is not jurisdictional error, so long as the
error ... does not mean that the [Tribunal] has not considered the applicant’s claim”, which in the circumstances
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(2010) 115 ALD 303; [2010] FCAFC 51 at [27]-[28]. In SZTJG v Minister for Immigration & Anor [2015] FCCA 414 the
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