®

NSW Ombudsman

Review of the Justice
Legislation Amendment
(Non-association and
Place Restriction)

Act 2001

December 2006



Review of the Justice Legislation Amendment
(Non-association and Place Restriction) Act 2001

December 2006



Any correspondence relating to this review should be sent to:

Review of the Justice Legislation Amendment
(Non-association and Place Restriction) Act 2001
Level 24, 580 George Street

Sydney NSW 2000

Phone (02) 9286 1000

Toll free (outside Sydney Metro Area): 1800 451 524
Facsimile: (02) 9283 2911

Telephone typewriter: (02) 9264 8050

Website: www.ombo.nsw.gov.au

Email nswombo@ombo.nsw.gov.au

ISBN 0 73131314 3

© Crown Copyright, NSW Ombudsman, December 2006

This work is copyright, however material from this publication may be copied and published by State or Federal
Government Agencies without permission of the Ombudsman on the condition that the meaning of the material is
not altered and the NSW Ombudsman is acknowledged as the source of the material. Any other persons or bodies
wishing to use material must seek permission.



6>NSW Ombudsman

Level 24 580 George Street

December 2006 Sydney NSW 2000
Phone 02 9286 1000
Fax 029283 2911
Tollfree 1800 451 524
Ty 02 9264 8050

The Hon. Bob Debus MP The Hon. Tony Kelly MLC Web  www.ombo.nsw.gov.au

NSW Attorney General Minister for Justice

Level 36 & Minster for Juvenile Justice

Governor Macquarie Tower Level 34

1 Farrer Place Governor Macquarie Tower

Sydney NSW 2000 1 Farrer Place

Sydney NSW 2000

Dear Messrs Debus and Kelly

Under section 5(1) of the Justice Legislation Amendment (Non-Association and Place Restriction) Act 2001
(the Act) | have been required to keep under scrutiny the operation of the amendments made by this Act.

The Act also provides that as soon as practicable following the two year review period | am to furnish the
Attorney General and the Minster for Justice and Juvenile Justice with a report about the activities we have
undertaken to monitor the implementation and operation of the Act.

| am pleased to provide you with the final report of our review. In addition to reporting on our monitoring
activities in relation to the relevant legislative provisions | have made a number of recommendations, some
identifying potential legislative and procedural changes, for your consideration. This is consistent with
section 5 of the Act.

| note the key agencies involved in the implementation of the legislation under review, including NSW Police,
the Attorney General's Department, the Department of Corrective Services and the Department of Juvenile
Justice were provided with a draft of the report. Their comments have been considered in finalising my
findings and recommendations.

| draw your attention to Section 5(4) of the Act which requires you both to lay a copy of this report before
both Houses of Parliament as soon as practicable after receiving it. You may consider it appropriate to co-
ordinate regarding the tabling of the report.

Yours sincerely

Bruce Barbour
Ombudsman




Foreword

In October 2001 the Justice Legislation Amendment (Non-Association and Place Restriction) Act 2007 (the Act) was
introduced into Parliament as one of a package of new laws designed to target gang-related crime.

The Act amends various laws relating to sentencing, bail and sentence administration. It aims to break up gangs
through the use of orders and conditions that prohibit an offender or charged person from associating with specified
persons or attending specified places or areas.

Schedule 1 of the Act made amendments relating to sentencing procedure, permitting courts to impose
non-association and place restriction orders on persons who are sentenced for offences with a maximum penalty of
six months imprisonment or more.

Schedule 2 of the Act made amendments to the Bail Act 1978 to enable non-association and place restriction
conditions to be imposed on the grant of bail. Courts and police had previously been able to impose these type of
bail conditions.

Schedule 2 of the Act also made amendments to laws relating to sentence administration enabling non-association
and place restriction conditions to be imposed on the grant of leave, parole and home detention. The Department
of Corrective Services, the State Parole Authority and the Department of Juvenile Justice had previously been able to
impose these type of conditions.

The NSW Parliament determined that the Act be reviewed by my Office for the first two years of its operation. We
aimed to monitor whether the Act was being applied fairly and effectively. Our scrutiny of the Act has revealed that
the non-association and place restriction orders have been used infrequently during the review period and that there
has been no increase in the use of bail, parole, home detention or leave conditions restricting associations and
attendance at places.

This report discusses the reasons why there has been such low use of the Act and identifies a number of legislative
and procedural issues for consideration by Parliament and relevant agencies should the Act remain in operation. The
report contains a number of recommendations. In particular, | recommend that Parliament consider whether aspects
of the legislation should continue, given that it is clearly not meeting its objectives.

| trust this report will provide valuable assistance to those assessing the benefits and determining the future use of
non-association and place restriction orders and conditions in New South Wales.

Bruce Barbour
Ombudsman
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Executive Summary

Background to this report

The Justice Legislation Amendment (Non-association and Place Restriction) Act 2007 (‘the Act’) was introduced as
one part of a package targeting gang-related crime. The Act amends various laws relating to sentencing, bail and
sentence administration (parole, leave and home detention). The main objective of the Act is to prohibit an offender’s
or alleged offender’s association with persons and places that may increase the likelihood of further offending.

The Act required the Ombudsman to keep under scrutiny the operation of the amendments for the first two years after
commencement — from July 2002 to July 2004. This report outlines the activities undertaken as part of the review and
details our findings and recommendations.

During our review we conducted various research activities including:

* analysis of records kept by police, courts and other relevant agencies on the use of the non-association and
place restriction provisions

* reviewing transcripts and court papers of matters where non-association and place restriction orders were
imposed

e obtaining information from and consulting with all agencies who have responsibilities under the Act including
NSW Police, Local Courts, Department of Juvenile Justice, Department of Corrective Services, State Parole
Authority, Bureau of Crime Statistics and Research and the Judicial Commission of NSW

e consulting with a range of community groups

* surveys of custody managers, local court judges and police prosecutors on their use of and views on the
new laws.

Key provisions of the Act

The Act amends existing sentencing, bail and sentence administration laws (parole, leave and home detention) by
establishing specific orders and conditions which prohibit an offender or alleged offender from associating with
specified persons and attending specified places.

‘Associate with’ is defined as being in the company of or communicating with by any means (including post, facsimile,
telephone and email).

Sentencing Orders

The Act amends the Crimes (Sentencing Procedure) Act 1999 and the Children (Criminal Proceedings) Act 1987 to
enable a court to impose a non-association order or place restriction order on an adult or juvenile offender who is
being sentenced for an offence which carries a penalty of six months or more imprisonment. This amendment is the
most significant change brought about by the Act. The orders provide courts with an additional sentencing option,
and the amendments provide for a new offence for breach of the orders.

The court must be satisfied that it is reasonably necessary to make the order to ensure that the offender does not
commit any further such offences. An order lasts for up to 12 months.

Orders may not prevent association between the offender and a member of their close family. In addition, orders
may not be imposed on the offender to restrict them attending their residence, or the residence of close family, or the
offender’s place of work, educational institution or place of worship.

If an offender breaches an order without reasonable excuse, they can be fined up to 10 penalty units or imprisoned for
six months or both.

The Act makes it an offence to publish or broadcast the identity of a person (other than the offender) who is named in
a non-association order.

Courts had previously been able to impose non-association and place restriction type conditions at sentencing
through good behaviour bonds or suspended sentences. However, unlike orders under the Act, a breach of a good
behaviour bond or a suspended sentence is not of itself an offence and there are no provisions which make it an
offence to publish the identity of a non-offender named in such conditions.
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Bail Conditions

The Act amends the Bail Act 1978 to enable the conditions of bail to specifically include non-association and place
restriction provisions. Courts and police had previously been able to impose these type of bail conditions. As with
orders, the Act makes it an offence to publish or broadcast the identity of a person (other than the alleged offender)
who is named in a non-association bail condition.

Sentence administration

The Act amends the Crimes (Sentencing Procedure) Act 1999, the Crimes (Administration of Sentences) Act 1999
and the Children (Detention Centres) Act 1987 to enable the conditions of home detention, leave and parole orders to
include specific non-association and place restriction provisions. The relevant authorities had previously been able to
impose these type of conditions.

Non-association and place restriction orders imposed at sentencing

The objective of the non-association and place restriction orders imposed at sentencing was to target gangs, break
down criminal associations, promote the rehabilitation of offenders and assist in preventing crime. Our research
reveals that the legislation presently does not meet these objectives.

The orders have been infrequently used — only 20 times in the two year period of the review. When used, they have
not been imposed for serious organised criminal gang activity. Only five of the 20 orders imposed relate to criminal
activity involving two or more persons and there were no charges for breach of the orders in the review period.

Factors contributing to the low use include that courts continue to use alternative means available for imposing non-
association and place restriction conditions at sentencing, and a lack of knowledge of the Act by local court judges,
police prosecutors and others.

Legislative restrictions and safeguards in respect of non-association have attracted critics from both sides of the fence
— being too broad or narrow as regards family or kinship matters (especially for Aboriginal persons) and not allowing for
certain ‘conditional’ associations such as association at school. This has likely impacted on the very limited use of the
orders. In light of this we have recommended consideration for greater flexibility in non-association orders.

There is also a need for increased flexibility for place restriction orders. We have recommended more flexible
tailoring of orders be allowed, so that courts can permit an offender to visit a place at specified times, or in specified
circumstances (such as in the company of a parent or guardian). We have also recommended consideration of
orders which limit access to those places which cannot presently be included in an order — for example attendance
at a school but only during school hours.

Non association and place restriction conditions imposed at bail

The Act codified existing bail powers for non-association and place restriction conditions. It was intended that express
legislative recognition of non-association and place restriction bail conditions would require police officers and courts
to specifically consider the appropriateness of such conditions, thereby promoting their further use.

However, there has been no appreciable increase in the use of non-association or place restriction conditions during
the two year review period and no identified increase in the use of these provisions for gang type activity.

Our research has also revealed that the provisions as they relate to bail are misunderstood by courts and police.
There has been general uncertainty as to whether conditions were being imposed under general bail powers or the
new laws. Advice received from Senior Counsel has now clarified the position — the specific provisions have replaced
the general powers to impose non-association and place restriction conditions.

A number of problems with non-association and place restriction bail conditions were identified during our review.
For example:

* sometimes the conditions were inexact or confusing, leading to the potential for inadvertent breaches by
alleged offenders

* sometimes the conditions were imposed for minor offences where this is not appropriate.
A common theme from those we consulted was the desirability of guidelines for these bail conditions.
The Bail act 1978 already sets out comprehensive considerations regarding the imposition of bail conditions. These

considerations would need to be properly taken account of in the development of any guidelines. The guidelines
would also need to be made flexible to allow individual circumstances to be taken into account in determinations.
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We have also found that the restrictions as to non-association with ‘close family’ provided for in sentencing orders
may not be appropriate for bail, where conditions are often imposed for the protection of victims or witnesses. These
issues would need to be considered in the development of any guidelines for the imposition of non-association and
place restriction bail conditions.

Little has been achieved by the bail amendments. There appears to be few advantages to police or courts and the

criminal justice outcomes sought, that is, an increase in the use of these types of provisions and an increase in use
for gang type offences in particular, have not been achieved. The new provisions also have the clear potential to be
less flexible and more complex than the previous general powers.

However, the Act, does:

* provide guidance as to the nature of non-association and place restriction conditions, reducing the possibility
of uncertainty

* provide guidance on when a condition will not be breached
* provide a clear definition of ‘associate with’
e provide protection for persons, other than the accused person, named in a condition.

On balance, and given misunderstandings and less than comprehensive implementation, we do not at this

time recommend repealing the new bail laws. We have recommended that careful consideration be given to

the development of a set of guidelines which set out appropriate matters to be considered when imposing non-
association and place restriction conditions at bail. We have also recommended ongoing monitoring of the use of
these new laws.

Non association and place restriction conditions imposed at sentence
administration

The objective of the legislation in relation to sentence administration was to encourage the use of non-association and
place restriction conditions for leave, parole and home detention.

Our research reveals that the legislation at present does not meet these objectives. Minimal work has been undertaken
by the Department of Corrective Services, the State Parole Authority and the Department of Juvenile Justice, who are
responsible for sentence administration, to implement the new provisions and thereby promote their further use.

The main reason for this is because the new laws provide no additional power to impose non-association or place
restriction conditions. However, for reasons similar to those concerning new bail laws, we have not recommended
the new sentence administration laws be repealed. We have recommended consideration of guidelines, increased
training and ongoing monitoring of the use of these conditions.

Impact on young and Aboriginal people

Non-association and place restriction orders and conditions are imposed on Aboriginal and young persons at a rate
disproportionate to their representation in the general population. This is explained in part by the disproportionate
offending rates of young and Aboriginal persons. Another factor appears likely to be that these groups include
disadvantaged young and Aboriginal people who commonly associate with their peers in public spaces, often
because they have nowhere else to go. The fact that these vulnerable groups may be further exposed to the criminal
justice system as a result of the orders is a matter of concern.

We have recommended close monitoring of the Act to assess the ongoing impact of orders and conditions on young
and Aboriginal persons.

Conclusion

Our scrutiny of the Act has revealed that the non-association and place restriction orders have been used infrequently
during the review period. In addition, there is no evidence of an increase in the use of non-association and place
restrictions conditions for bail or sentence administration.

We recommend that Parliament consider whether aspects of the legislation should continue at all, given that it is
clearly not meeting its objectives of targeting and breaking up gangs.

If the legislation is to continue we have identified a number of legislative and procedural changes which, if adopted,
should improve the operation of the new laws. We have also identified key issues that should be kept under scrutiny
into the future to ensure the Act operates fairly and effectively.
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Summary of Recommendations

Page

Recommendation
number

That Parliament consider this report in reviewing the ongoing need for the non-

association and place restriction orders, as an option to target gang activity. 80

If the non-association and place restriction orders remain:

a) Parliament give consideration to amending s100A of the Crimes (Sentencing
Procedure) Act 1999 to address the apparent need for flexibility in the legislation when
imposing non-association orders and place restriction orders at sentencing. Such
consideration should take account of the following issues:

i. the need to accommodate kinship ties which extend beyond the immediate family
in any definition of close family

ii. in exceptional circumstances, allowing orders to be applied to close family where
a court is satisfied of an ongoing pattern of criminal behaviour within the close
family of an offender

iii. the need to expand the list of places which may not be included in a place
restriction order to accommodate health, welfare and related services

iv. in exceptional circumstances, allowing orders to be applied to places that
otherwise may not be included in a place restriction order, where a court is
satisfied of an ongoing pattern of criminal behaviour (in which the offender is
involved) occurring at that place

v. the need to clearly express in the legislation that exceptions are permitted when
deemed appropriate by the court.

b) The Attorney General continue to monitor the Act to ensure the proper, fair and
effective use of the non-association and place restriction orders imposed at
2 sentencing. 81

c¢) The Attorney General make enhancements to the Local Court computer system to
ensure that statistical reports can be generated containing information on variations,
revocations or appeals against non-association and place restriction orders to enable
the resulting data to be included in any further monitoring of the legislation undertaken
by the Attorney General.

d) The Attorney General make arrangements for the:

i. non-association and place restriction conditions imposed at parole to be
recorded accurately on the available court computer systems to enable future
monitoring of the provisions

ii. details of the non-association and place restriction conditions imposed at parole
to be electronically transferred to COPS

iii. data recording requirements for court imposed non-association and place
restriction provisions at parole to be considered in the design and implementation
of the ‘Courtlink’ project.

e) The Department of Corrective Services provide additional training and information to
probation and parole officers and any other relevant personnel within the department
about non-association and place restriction orders available at sentencing.

f) The Judicial Commission of NSW provide additional training and information to judicial
officers about non-association and place restriction orders available at sentencing.
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Recommendation

g) The NSW Police provide additional training and information to police prosecutors
about non-association and place restriction orders available at sentencing.

h) The Department of Juvenile Justice provides additional training and information to
> relevant juvenile justice officers about non-association and place restriction orders
Cont'd available at sentencing.

i) The Department of Juvenile Justice include non-association and place restriction
orders imposed at sentencing as an ‘outcome category’ on its system to enable the
resulting data to be included in any further monitoring of the legislation undertaken by
the Attorney General.

That Parliament consider this report in reviewing the ongoing need for a specific
3 provision in the Bail Act 1978 to permit the grant of bail subject to non-association and
place restriction conditions.

If the Act is to continue, the:

a) Attorney General, in conjunction with NSW Police and appropriate representatives
of other interested groups such as Legal Aid, community legal centres, victims’
representatives, the Director of Public Prosecutions and Aboriginal and youth legal
centres and community organisations, give consideration to the development of a set
of formalised guidelines which set out appropriate matters to be considered when
imposing non-association and place restriction conditions at bail. Such consideration
should take account of the following:

i. those qualifications contained in s100A of the Crimes (Sentencing Procedure)
Act 1999

ii. those restrictions on imposing bail conditions already detailed in s37 of the
Bail act 1978

iii. the apparent need for flexibility when imposing non-association conditions at bail

iv. circumstances where bail conditions may be imposed for the protection of victims
or withesses

v. the need for police and courts to impose specific, clear and appropriate non-
association and place restriction conditions at bail in accordance with the Act

vi. the suitability of imposing non-association and place restrictions when granting
bail for minor offences

vii. the impact of the conditions on Aboriginal and young persons.
If the Act is to continue that:

a) NSW Police provide a briefing to police prosecutors and those police who have
responsibility for imposing bail, outlining the agreed legal interpretation regarding the
5 interactions of the powers under s36 and s36B and the application of s36C of the Bail
Act 1978 and the relevant implications.

b) NSW Police advise officers (including police supervisors who review COPS events) of
the correct way to record non-association and place restriction conditions imposed at
bail on COPS.

If the Act is to continue, the:

a) Attorney General consider the advice regarding the interactions of the powers under
s36 and s36B of the Bail Act 1978 and the application of s36C and the findings and
observations in this report in relation to adopted practice, and provide advice to those
courts who have responsibility for imposing bail as appropriate.

Page
number

81

97

97

98

98

Vi
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Recommendation e
number

b) Attorney General make arrangements for:

i. the pending review of the Bail Regulation to consider an amendment to the ‘Bail
Undertaking’ forms used for documenting bail conditions imposed at court and
by police so that the relevant provisions of the Bail Act 1978 are clearly and simply
referred to when magistrates and other officers are recording their decisions in
relation to any non-association and place restriction conditions imposed

ii. all non-association and place restriction conditions imposed at bail, including
reference to the relevant Bail Act 1978 provisions, be recorded accurately on the

6 available court computer systems

Cont'd iii. details of the non-association and place restriction conditions imposed in 98

accordance with the Act and recorded on the courts computer systems to be
electronically transferred to COPS

iv. data recording requirements for non-association and place restriction provisions
imposed at bail to be included in the design and implementation of the ‘Courtlink’
project.

c) Attorney General continue to monitor the Act to ensure the proper, fair and effective
use of non-association and place restriction conditions imposed at bail by courts.

That the Attorney General consider the observations and findings in relation to the use of
conditional bail for the protection of victims and witnesses contained in this report when

7 considering any further amendments to Part 15A (Apprehended Violence) of the Crimes 08
Act 1900 to ensure that victims of domestic and personal violence are provided with
effective and immediate relief.

That Parliament consider this report in reviewing the ongoing need for specific provisions
8 enabling non-association and place restriction conditions to be attached to leave, parole 103
and home detention.

If the Act is to continue, the Attorney General, in conjunction with the Department of

Corrective Services and Department of Juvenile Justice and relevant representatives

of other interested groups give consideration as to whether it would be appropriate to

develop a set of formalised guidelines, comparable to those recommended in the bail 103
context, which set out applicable matters to be considered when imposing non-association

and place restriction conditions when issuing leave, parole and home detention.

If the Act is to continue that:

a) NSW Department of Corrective Services:

i. incorporate specific information regarding the non-association and place
restriction provisions introduced by the Act into their forms, policies and
procedures, and education and training materials relating to parole, leave and
home detention

ii. enhance its client information systems to enable data on non-association and
place restriction conditions imposed when granting leave, parole and home

1o detention to be recorded and evaluated 103

iii. monitor and evaluate the non-association and place restriction conditions
imposed on leave, home detention and parole to ensure the fair, proper and
effective use of the conditions.

b) NSW Department of Juvenile Justice:

i. incorporate specific information regarding the non-association and place
restrictions provisions introduced by the Act into their forms, policies and
procedures, and education and training materials relating to leave

NSW Ombudsman
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Recommendation

ii. enhance its client information systems to enable data on non-association and place
10 restriction conditions imposed when granting leave to be recorded and evaluated

Cont'd iii. monitor and evaluate the non-association and place restriction conditions imposed
when granting leave to ensure the fair, proper and effective use of the conditions.

If the Act is to continue that:

a) The Attorney General give particular consideration to further monitoring of the Act to
assess:

i. the impact of orders and conditions on young and Aboriginal persons

ii. the appropriateness of orders imposed and the prosecution of any breaches of
the orders to assess whether any punishment imposed is proportionate to the
original offence

iii. any evidence that an inability to pay a fine imposed for breach of an order is
resulting in adverse consequences for recipients.

11 b) NSW Police keep under scrutiny the policing of:

i. non-association and place restriction orders imposed at sentencing through
the systems proposed for examining legal treatment process in the NSW Police
Aboriginal Strategic Direction 2003-2006.

ii. non-association and place restriction conditions imposed at bail and specifically
record, monitor and evaluate data relating to the use of the conditions including
data relating to breaches through the systems proposed for examining legal
treatment process in the NSW Police Aboriginal Strategic Direction 2003—-2006.

c) NSW Police consider the relevant Aboriginal Justice Advisory Council
recommendations in light of police practice relating to the imposition of non-
association and place restriction conditions at bail.

The Attorney General consider the findings of this report in any review of the Bail Act
12 1978, especially in respect of any consideration of the Bail Act 1978 as it effects young
and Aboriginal persons.

NSW Police should ensure that information regarding any non-association and place
13 restrictions orders imposed upon persons at sentencing be recorded on the COPS
system in an manner that allows rapid warning of their existence to officers in the field.
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Chapter 1. Introduction

1.1. Outline

The Justice Legislation Amendment (Non-association and Place Restriction) Act 20071 (‘the Act’) was introduced as
part of a series of legislation amending existing sentencing, bail and sentence administration laws with the intention of
targeting gang-related crime. The Act was aimed at breaking up gangs by establishing specific orders and conditions
which prohibited an offender from: associating with specified persons; and attending specified places. The main
objective of the Act is to prohibit an offender’s association with persons and places that may increase the likelihood of
their re-offending.’

Schedule 1 of the Act makes amendments to the Crimes (Sentencing Procedure) Act 1999, the Criminal Appeal

Act 1912 and the Children (Criminal Proceedings) Act 1987 to enable non-association and place restriction orders
to be imposed on persons who are sentenced for offences carrying a maximum penalty of six months imprisonment
or more.

Schedule 2 of the Act makes amendments to the Bail Act 1978 to enable non-association and place restriction
conditions to be imposed on the grant of bail.

Schedule 2 also amends the Crimes (Administration of Sentences) Act 1999 to enable non-association and place
restriction conditions to be imposed on the grant of leave, the grant of parole and home detention and also makes
amendments to the Children (Detention Centres) Act 1987 to enable non-association and place restriction conditions
to be imposed on juveniles on the grant of leave from a detention centre.

The provisions relating to bail and sentence administration commenced on 13 May 2002 and those relating to
sentencing orders commenced on 22 July 2002.

1.2. Our role

The Act provides that for two years from the 22 July 2002, the Ombudsman is to keep under scrutiny the operation of
the amendments made by the Act.? The Ombudsman must, as soon as practicable after the review period expires,
prepare a report for each of the Ministers administering the statutory provisions affected by these amendments, as to
the operation and effect of those amendments during the review period.?

Mr Stewart MP, the Parliamentary Secretary Assisting the Minister for Police and Utilities, commented on the
Ombudsman'’s review in the second reading speech as follows:

The Government realises the importance of the independent monitoring and review of the legislation. Clause 5
of the Bill requires the Ombudsman to monitor the Act for two years and to report on its operation.*

This report documents our findings resulting from the scrutiny of the operation of the new provisions.

The report includes recommendations to be considered by Parliament about amendments that might appropriately be
made to the Act, and recommendations for a range of other Government agencies to consider. Ministers who receive
the report must table a copy before both houses of Parliament as soon as practicable after receiving the report.®

1.3. Structure of this report

This report contains 12 chapters, which focus on the following areas:

* Chapter 2 — methodology used to scrutinise the implementation of the legislation

e Chapter 3 — background to the introduction of the Act

* (Chapter 4 — key provisions and related laws which existed prior to the introduction of the Act

e Chapter 5 — similar powers in Australia and other jurisdictions

e Chapter 6 — how the Act has been implemented by the authorities who have responsibility for administering the Act
* Chapter 7 — use of the provisions of the Act during the review period

e Chapter 8,9, 10, 11, 12 — issues identified through our scrutiny of the Act
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Chapter 2. Methodology

This chapter briefly outlines the research activities we undertook for our review.

A multi-faceted research strategy was developed to review the operation of the Act. The aim was to obtain information
from a range of sources and perspectives about the way the various aspects of the legislation relating to sentencing,
bail and sentence administration were being implemented in NSW.

2.1. Submissions

In 2003, we released a discussion paper, which was distributed widely to various interested parties including:

e NSW Police

* NSW Local Courts

*  NSW Department of Corrective Services

e NSW Department of Juvenile Justice

* NSW Director of Public Prosecutions

* youth and Aboriginal legal services

e community legal centres

* legal practitioners

* academics

* other relevant government departments.
The discussion paper described the new provisions, and their use to date, and canvassed various issues arising

from their implementation. The paper included 21 questions for consideration.® We received 19 submissions; see
Appendix A.

2.2. Court proceedings

Information on the use of non-association and place restriction orders was obtained from NSW Local Courts and

the NSW Bureau of Crime Statistics and Research (BOCSAR). We reviewed the transcripts and court papers of all
proceedings where it was identified that a court had imposed a non-association and place restriction order, including
the examination of 20 matters where orders had been imposed on offenders in accordance with s17A of the Crimes
(Sentencing Procedure) Act 1999.

2.3. Observation of the Implementation Working Party

We were invited to observe the ‘Non Association-Implementation Working Party’ prior to the commencement of the
Act. The Working Party was facilitated by the Attorney General’s Department and met several times in early 2002.

It comprised representatives of relevant government agencies and certain non-government agencies and primarily
focussed on issues that impacted on the practical implementation of the Act. Observation of this Working Party
provided us with valuable information about procedural issues relating to the early implementation of the Act, and
other useful background material.

2.4. Information supplied by agencies with responsibilities under the Act

Section 5 of the Act authorises the Ombudsman to require and obtain information from NSW public authorities about
the use of the Act.

We wrote to all government agencies who had responsibilities under the Act including NSW Police, NSW Local
Courts, Department of Juvenile Justice (DJJ), Department of Corrective Services (DCS) and BOCSAR setting out the
information we required under s5(2) of the Act.”

Each of these agencies provided a range of data and information to assist our review including records on the use
of the provisions, access to relevant files and databases, details of policy and procedural changes, education and
training materials and particulars of information technology enhancements.

In addition, these agencies were invited to provide a submission in response to the discussion paper.

The NSW Police ‘Gangs Crime Squad’ within the State Crime Command provided a submission in response to
specific issues raised.®
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The data provided by NSW Police is outlined in more detail below at 2.7.

2.5. Interviews with relevant departmental officers, operational police,
magistrates and other interested parties

We conducted meetings and interviews with personnel from all government agencies which have responsibilities
under the Act including representatives of the NSW Police, NSW Local Courts, DJJ, DCS and BOCSAR.

We interviewed police prosecutors and senior police from Cabramatta, Kings Cross, Newcastle and St Mary's local
area commands (LACs) who had direct experience of the operation of the legislation. The NSW Police Corporate
Sponsor for the legislation and the NSW Police State Crime Command, which includes the ‘Gang Crimes Squad’,
were also consulted as to their view of the effectiveness of the new provisions.

We also interviewed magistrates from regional areas of NSW, representatives from Aboriginal legal services, Many
Rivers Legal Service, Shopfront Youth Legal Services and Marrickville Legal Centre.

2.6. Surveys of custody managers, magistrates and police prosecutors

2.6.1. NSW Police custody managers

In February and March 2003 we conducted a telephone survey of NSW Police custody managers in 34 LACs

across NSW.° A structured questionnaire with specific questions was used during the interview. There was also an
opportunity for a general discussion with the custody managers, where any other relevant issues could be raised. The
survey specifically focused on custody managers because of their operational responsibilities in imposing conditions
when granting police bail. The survey included questions about the officers’ awareness of the new provisions, their
experience in the use of the provisions, their recording practices, the education and training offered to them regarding
the provisions and any operational strategies put in place to assist in the implementation of the Act.

2.6.2. Magistrates

In June 2005 we arranged for the Chief Magistrate to distribute a survey about the legislation to all NSW magistrates
in Local and Children’s Courts. The survey was distributed by email. Magistrates were surveyed because of their
responsibilities in imposing orders and conditions when sentencing, issuing parole orders and granting bail. The
survey included questions designed to establish whether magistrates had used the provisions, whether they had been
given any training regarding the provisions, what information or material they had been exposed to regarding the
provisions, their recording practices and what they saw as concerns, problems or issues with the legislation.

2.6.3. Police prosecutors

In July 2005 we also arranged through NSW Police Legal Services for the distribution of an email survey to all NSW
police prosecutors. Police prosecutors were chosen because of their responsibilities in seeking bail conditions and
sentencing orders at court. The survey included questions designed to establish prosecutors’ involvement in any
matters where a non-association or place restriction order or conditions had been imposed on an offender as part
of sentencing or on alleged offenders when imposing bail at court. The survey also included questions related to
education and training received by police prosecutors on the legislation, their recording practices and what they saw
as concerns, problems or issues with the legislation.

2.7. COPS information

Information from NSW Police’s Computerised Operational Policing System (COPS) database was used to monitor the
use of the Act in relation to bail imposed by NSW Police and also to obtain background details of persons who had
had sentencing orders imposed upon them.

The COPS database provides a structure for police to record event details such as date, location, offence, LAC,
offender details and relevant facts. COPS also contains a ‘narrative’ field which allows officers to describe an event in
their own words and to record important features of the incident which may not fit under other category headings.

Arrangements were made with NSW Police to provide the Ombudsman with a range of data on police bail. This
included the provision of data on the following:

* the total number of police bails for the review period (May 2002 to May 2004) and a breakdown of that total
including the total number of unconditional bails and total number of conditional bails imposed for the period
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* total number of persons bail refused for the review period
e parallel data for a comparison period (May 2000 to May 2002).

More specific bail data was also provided by NSW Police including the following:

* a ‘charge enquiry list’ detailing all matters where conditional bail had been imposed for all NSW charging
stations for specific days within the review period (May 2002 to May 2004)

* parallel data for a comparison period (May 2000 to May 2002).

The data provided for the review period also indicated where a ‘Create non-association condition’ and ‘Create place
restriction condition’ screen was used and details of the information recorded. This allowed us to ascertain the extent
to which police were recording non-association and place restriction conditions in the appropriate screens created for
the new provisions.

In addition to the information provided by NSW Police, we also examined the COPS database to obtain details of
incidents such as court outcomes, facts about offences, any breaches of orders or bail conditions, re-offending rates
and ‘event narratives’ composed by operational police who dealt with particular incidents.

2.8. Other sources

A range of other information was also examined, including Parliamentary debates and media reports, relevant
literature and comparable legislation in other jurisdictions.

The limited use of the provisions during the review period meant there was little input from members of the public on
the implementation of the legislation.

2.9. Research limitations

There were several limitations in the data and information that was available for us to examine which are outlined below:

2.9.1. Data from NSW Local Courts and BOCSAR

The NSW Local Courts and BOCSAR provided us with data relating to matters where non-association and place
restriction orders were imposed by courts at sentencing during the review period. There were several limitations
identified with the data provided.

2.9.1.1. Sentencing data provided does not include Department of Juvenile Justice statistics

NSW Local Courts and BOCSAR currently record details of finalised cases on two computer systems, the General
Local Courts (GLC) computer system and the non-GLC courts computer system.

Approximately 85% of the total workload of all NSW Local Courts is managed on the GLC computer system. All other
local courts in NSW are linked to the non-GLC computer system.

The data provided by NSW Local Courts was from the GLC computer system and relates to both juveniles and adults.
The data provided from BOCSAR was from both GLC and non-GLC courts but only relates to adults not juveniles.

Data on matters involving juveniles heard in non-GLC courts is collected by DJJ on the NSW Children’s Court
Information System (CCIS). However when we contacted DJJ to obtain data on non-association and place restriction
orders imposed at sentencing recorded in the review period, the department advised that they did not have the orders
listed as an ‘outcome category’ and therefore could not provide the data requested.

This meant that there was no data captured on non-association and place restriction orders imposed at sentencing
on juveniles in non-GLC courts. For this reason we do not have a full set of data on all matters where non-association
and place restriction orders were imposed in the review period.™

2.9.1.2. Lack of data on non-association and place restriction conditions imposed at bail by courts

NSW Local Courts advised that there were no amendments made to court forms to accommodate the recording of
details regarding the use of the new non-association and place restriction provisions relating to bail. Hence the balil
conditions imposed by the court in the review period make no distinction as to which section of the legislation has
been used to impose the conditions. This means that there is no reliable data on the use of the new bail provisions in
NSW courts in the review period.
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2.9.1.3. Lack of data on non-association and place restriction conditions imposed by court on parole

NSW Local Courts advised that there were no amendments made to relevant policies, procedures, forms or systems
in order to apply the legislation in relation to parole. As a result, statistical reports containing information on conditions
imposed by courts on parole cannot be generated from the current system. If conditions were imposed they would
have been documented manually on the individual files. This means that there is no reliable data on the use of the
new provisions relating to parole in NSW courts in the review period.*?

2.9.2. Data relating to non-association and place restriction conditions imposed at bail by NSW Police

We asked NSW Police to provide us with COPS data relating to matters where non-association and place restriction
conditions were imposed by police at bail during the review period (May 2002 to May 2004) and in a comparison
period (May 2000 to May 2002). A quantity of data was supplied and in a small number of matters (less than 1%) the
‘bail text” section of the data, which describes what type of condition was imposed, was left blank. Therefore for these
matters the type of condition imposed could not be determined.

2.9.3. Limitation of COPS

In relation to data regarding bail imposed by police we relied on numbers and events sourced from the COPS
database. Despite its advantages as a central record of a large volume of police data, COPS does have some
limitations as a source of information about police activity. Those limitations stem from the technical design of the
system, its vulnerability to human error, as well as the effectiveness of police recording procedures. Information in
COPS is entered by a broad range of police officers and the data and narratives entered varies in terms of reliability
and accuracy. The advantages and disadvantages of COPS as a research tool have previously been comprehensively
discussed in our review of the Crimes Legislation (Police and Public Safety) Act 1998.* NSW Police is currently
conducting a review of the COPS system.

We obtained demographic data about people subject to police imposed bail from COPS including age distribution
and Aboriginal status.* We were unable to obtain information about whether a person is from a non-English speaking
background as there is no consistent recording of information about ethnicity.

2.10. Consultation on final report

A draft copy of this report was provided to NSW Police, the Attorney General's Department, DJJ and DCS for
comment. The purpose of this consultation was to give agencies an opportunity to comment on the accuracy of the
material presented, and on the findings and recommendations.

The agencies’ comments where relevant have been incorporated in the report, especially in sections immediately
following our recommendations.

It should be noted that the Director General of the Attorney General’s Department, Laurie Glanfield provided general
comments in response to our draft report on behalf of his department and the Attorney. While not addressing the
specific recommendations, Mr Glanfield commented:

Clearly a great deal of effort has been put into the review and it will provide a valuable basis for further
considering the operation of the legislation. The recommendations made in the draft report appear to
comprehensively and constructively address relevant issues and there are no particular matters | would draw
your attention to in relation to their general tenor.™

Endnotes

6 NSW Ombudsman, The Justice Legislation Amendment (Non-association and Place Restriction) Act 2001: Discussion Paper,
Sydney, December 2003.

7 s5(2) of the Act states that the Ombudsman may require any public authority to provide information concerning the authority’s
participation in the operation of the statutory provisions affected by the amendments brought about by the Act.

8 Letter from NSW Police Gangs Squad, State Crime Command, 7 December 2005.

9 There are 80 LACs located across NSW. Our survey of 34 LACs covered 43% of all LACs.

0 See 8.3.5 for further discussion and recommendations relating to this issue.

" See 6.1.5 and 9.2.1 for further discussion and recommendations relating to this issue.

2. See 6.1.4 and 8.4 for further discussion and recommendations relating to these matters.

3 NSW Ombudsman, Policing Public Safety: Report under s6 of the Crimes Legislation Amendment (Police and Public Safety) Act,
1999, pp. 89-94.

' In this report Aboriginal refers to Aboriginal and Torres Strait Islander peoples.

5 Letter from the Attorney General’s Department of NSW, 28 August 2006.
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Chapter 3. Background

This chapter outlines the background to the introduction of the Act, the objectives of the legislation and notes some of
the issues relevant to the review.

3.1. Part of an anti-gang package

Prior to the introduction of the Act, events and media attention’®in NSW had heightened the focus on youth gangs and
ethnic youth gangs in particular.'” Concern over this gang activity led to the Government’s introduction of a package
of legislative measures™ designed to combat gang-related crime in NSW including:

* Crimes Amendment (Aggravated Sexual Assault in Company) Act 2001." This Act imposed a maximum
sentence of life imprisonment for gang rapists.

* Police Powers (Vehicles) Amendment Act 2001.%° This Act gave police additional powers to stop vehicles
reasonably suspected of having been used in connection with an indictable offence and to ask all persons in
the vehicle to provide information about their identities.

» Crimes Amendment (Gang and Vehicle Related Offences) Act 2007.2" This Act introduced higher penalties for
the commission of certain gang-related offences in company. This Act also reformed kidnapping laws and
created new offences for car-jacking, threatening potential witnesses to prevent them from giving evidence,
recruiting a child to commit a serious indictable offence and organised criminal involvement in car rebirthing.

* Motor Trade Legislation Amendment Act 2001.?2 This Act created offences targeted at gangs and other
criminals who engage in organised motor vehicle theft.

Whilst these Acts were designed to have a particular impact on gangs, all the provisions contained within the
legislation are of general application to all people, whether they offend ‘in company’ or not.

The Premier said of the package:

This means that courts can now order gang members not to associate with other gang members or even go to
their so-called ‘turf’. With these new laws the Government is establishing the legislative framework that police
need to target gangs and organised crime. Now there are new evidence-based powers for police.: powers to
stop and search vehicles, to seek identification from both driver and passenger, to move on gangs, to search
for and confiscate knives, and to break through the fortified doors of drug houses and arrest those inside. The
Government has introduced new offences of threatening to intimidate witnesses, recruiting children to commit
crimes and car rebirthing.?

The Opposition supported the legislation. During the Parliamentary debate on the Justice Legislation Amendment
(Non-Association and Place Restriction) Bill, Mr C Hartcher MP, Shadow Attorney General, stated:

This legislation is long overdue. It is clear that much crime is related to gang activity and much juvenile crime
is caused by gang activity and peer pressure. Young people on their own will not commit offences that they
frequently commit in company. Society needs to prevent the coming together of people with criminal intent or
people who are idle, because it may lead to criminal conduct.?

None of the gang-related legislation included a definition of ‘gangs’.

3.2. Introduction of the legislation

The Justice Legislation Amendment (Non-Association and Place Restriction) Bill (‘the Bill’) was read for the first and
the second time to the Legislative Assembly on 26 October 2001. The Bill was passed through its remaining stages
on 9 November 2001.

The Bill was introduced and first read in the Legislative Council on 13 November 2001 and read for a second time and
debated on 14 November and 27 November 2001. In Committee an amendment was moved to insert a requirement
that a copy of the Ombudsman'’s report be laid before both houses of Parliament as soon as practicable after the
report is received (Clause 5).2 The amendment was approved on 5 December 2001. The Act was assented to on

11 December 2001.

The provisions relating to bail and sentence administration commenced on 13 May 2002 and those relating to
sentencing orders commenced on 22 July 2002.
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3.3. Objectives of the legislation

3.3.1. General
The Long Title of the Act as described in the legislation is as follows:

An Act to amend various Acts relating to sentencing, bail and sentence administration to reduce certain kinds of
criminal activity, and for other purposes.

Mr Stewart MP in his second reading speech described the legislation as the ‘cornerstone of the Government’s
comprehensive anti-gang package’ when it was introduced in September 2001.26 He further commented that the
Bill complemented the other gang-related legislative reforms ‘in that it targets the elements that are central to gang
activity’ and outlined the main objective of the legislation as follows:

Breaking down an offender’s association with persons and places that increase the likelihood of their re-
offending?

Mr Stewart MP further stated that the legislation:

will target gangs, break down criminal associations, promote the rehabilitation of offenders, and assist in
preventing crime.?

3.3.2. Specific comments related to sentencing

In relation to sentencing orders, Mr Stewart MP made the following comments in his second reading speech:

* non-association orders may be used to prevent a gang member from associating with other gang members.
Place restriction orders target turf and, by extension, can also target gang associations

* the aim of such orders is to prevent crime and to assist the rehabilitation of the offender by severing their ties
with people or places that make them more likely to engage in criminal activity

e the orders can be imposed by the court where it believes they are reasonably necessary to ensure the offender
does not commit further offences

* the orders may be made in addition to but not instead of, other sentencing options and thus give the courts
increased flexibility in sentencing.®

The Act introduced an offence for the breach of the orders.® The rationale for the creation of an offence was provided
as follows:

A breach of these orders needs to be taken seriously if they are to successfully deter offenders from
inappropriate associations or access to places. New Zealand legislation on which the bill is partially modelled
recognised that a breach of such an order should itself be a minor criminal offence. This bill takes the same
approach. Proposed section 100E of the Crimes (Sentencing Procedure) Act creates a criminal offence where
an order is contravened without reasonable excuse.®'

3.3.3. Specific comments related to bail

In relation to the new provisions relating to bail Mr Stewart MP made the following comments:
» the Bill amends relevant legislation to specifically recognise that non-association and place-restriction
conditions may be attached to bail

* express legislative recognition of non-association and place restriction conditions will require bodies with bail
responsibilities to specifically consider the appropriateness of such conditions, thereby promoting their further
use.®

3.3.4. Specific comments related to sentence administration

With regard to the new provisions relating to sentence administration Mr Stewart MP made the following comments:

» the Bill amends relevant legislation to specifically recognise that non-association and place-restriction
conditions may be attached to unescorted leave from custody, conditions of home detention and parole

* express legislative recognition of non-association and place restriction conditions will require bodies with
parole and leave management responsibilities to specifically consider the appropriateness of such conditions,
thereby promoting their further use
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 the Bill will encourage the Department of Corrective Services and the Department of Juvenile Justice to
consider the appropriateness of attaching non-association and place restriction conditions to leave, parole and
home detention.®

3.4. Parliamentary debate

The main concern about the Bill expressed during the Parliamentary debates was that it had potential for a
disproportionate detrimental impact on particular groups in the community, especially young and Aboriginal people.*
Other concerns expressed included:

e that it did not address the under resourcing and poor management of NSW Police®
* that it did not address the root causes of crime in society, namely poverty and economic and social stress®
e that breach of the orders/conditions will result in imprisonment of offenders and increase the gaol population.®”

3.5. Definition of a gang

The term ‘gang’ is not defined in the second reading speech for the legislation nor is it defined in the Act. And while
this legislation is part of an ‘anti-gang package’ and one of the Acts in the package contains the word gang in its
title,% the term has not been defined in any of the legislation introduced. Indeed the word gang is not defined in any
criminal legislation in Australia.

However, in his second reading speech introducing the Bill, Mr Stewart MP, did refer to some ‘common characteristics’
of youth gangs that have been identified in the North American context:

The 1995 United States of America Federal Bureau of Justice Youth Gang Survey recognised that gangs
generally have a number of common characteristics, two of the most important being ongoing criminal
association in a group, and identification with a particular territory or turf.*

In a briefing paper to Parliament, R Lozusic noted that in Australia there is no agreement ‘about the key aspects of
gang-related behaviour, identification of gang members and the formation and disintegration of gangs'.*

Lozusic observed that the term gang is used in Australia in a ‘variety of ways by the media, law enforcement,
politicians and members of the community’ and commented that:

The word generally refers to a group of people acting or going about together for a common usually criminal
purpose.*!

Lozusic further commented ‘there is a spectrum of criminal activity perpetrated by groups of people and a range of
gangs operating along that spectrum, from street gangs committing petty crime, to well structured and entrenched
organised crime groups’.?

Several other definitions of gangs have been developed in the Australian context* including the following:

e A group which sees itself as a gang, and is perceived by others as a gang, primarily because of its illegal
activities, constitutes the minimum baseline definition of a gang.*

* Several people who regularly act together in an illegal or threatening manner. A gang has some form of
ongoing organisation.®

The then Premier, The Hon. R Carr MP referred to the ‘definition of a gang’ issue when responding to a question
relating to the Crimes Amendment (Aggravated Sexual Assault in Company) Bill. * This Bill was introduced in
response to concerns regarding the sentencing of gang rapists. The Bill proposed the insertion of a new offence
into the Crimes Act 1900 titled ‘Aggravated sexual assault in company’ which carried a maximum penalty of life
imprisonment for gang rapists.*” In reference to a question of what constituted a gang for the purposes of the
legislation, the Premier commented:

The Government has been asked how it intends to define a gang. The Government will be using the existing
Crimes Act definition of ‘in company’, that is two or more people. By focusing on the ‘in company’ definition,
the legislation does not need to develop criteria for gang membership. This overcomes issues concerning the
constitution of a gang, what makes a gang.*

While there is no definition of what constitutes a gang for this particular legislation nor for the remainder of the
‘anti-gang package’, ‘criminal activity in a group’ appears to be the basic common characteristic of the definitions
of a gang applied in the Australian context. Thus at the bare minimum it may include a ‘group’ made up of two or
more people.
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At the time of the completion of this report the Crimes Legislation Amendment (Gangs) Act 2006 was passed by
Parliament in September 2006.# The Act defines ‘criminal group’ as a group of three or more people who have as
their objective or one of their objectives:

a) obtaining material benefits from conduct that constitutes a serious indictable offence, or

b) obtaining material benefits from conduct engaged in outside New South Wales (including outside Australia)
that, if it occurred in New South Wales, would constitute a serious indictable offence, or

€) committing serious violence offences, or

d) engaging in conduct outside New South Wales (including outside Australia) that, if it occurred in New South
Wales, would constitute a serious violence offence.

The legislation is largely targeted at ‘organised criminal groups and impromptu groups of violent individuals or mobs’.

For the purposes of this report we refer to a ‘gang type offence’ as an offence where there is evidence of criminal
activity involving two or more people. It should be acknowledged, however, that this minimal concept of a gang was
by and large not the type of gang activity which Parliament intended to target through this legislation.

3.6. Information about membership and activities of gangs

Lozusic has emphasised that in the Australian context no matter how gangs are described they are invariably ‘fairly
transient, with members coming and going’.*®

The Australian Institute of Criminology has also noted that membership of gangs in Australia is difficult to determine
commenting:

There is very little empirical material in Australia that would tell us how many gangs exist, who is in them and
what they do.*

With the formation in police departments of specific gang strike forces or squads, and increased focus on gang
related criminal activity from research bodies such as BOCSAR, it appears that in the future we may have improved
data on gang activities in Australia. Increased focus on gang activity from these agencies will enable more
comprehensive assessment of the existence and extent of gangs and the details of gang membership.
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Chapter 4. Statutory framework

This chapter provides a brief synopsis of the key provisions of the Act relating to sentencing, bail and sentence
administration, and outlines the related laws which existed prior to the new provisions being introduced.

4.1. Key provisions of the Justice Legislation Amendment (Non-
association and Place Restriction) Act 2001

Regardless of when applied, orders or conditions are described in the Act as follows:

* A non-association order or condition prohibits the offender from associating with a specified person for a
specified term.®

* A place restriction order or condition prohibits the offender from frequenting or visiting a specified place or
district for a specified term.

Circumstances where these orders or conditions can be applied include at sentencing and when imposing conditions
for parole, bail, leave and home detention.

4.1.1. Sentencing

4.1.1.1. Crimes (Sentencing Procedure) Act 1999

An amendment by the Act to the Crimes (Sentencing Procedure) Act 1999% inserts s17A, which enables a court to
impose a non-association order or place restriction order® on an offender whom it is sentencing for an offence that
carries a penalty of imprisonment for six months or more. The court must be satisfied that it is reasonably necessary
to make the order to ensure that the offender does not commit any further such offences.®

This amendment is the most significant change brought about by the Act. The orders provide courts with an additional
sentencing option, and the amendments provide for a new offence for the breach of the orders.

Section 17A(5) provides that an order must not exceed 12 months.
Section 25(1)(e) provides that an order is not to be imposed in the absence of the offender.

Part 8A of the Crimes (Sentencing Procedure) Act 1999 was inserted by the amending Act. Part 8A sets out in some
detail the non-association and place restriction regime.

Section 100A(1) provides that a non-association order may not include any members of the offender’s close family
— the offender’s partner, immediate family, guardian or carer.

Section 100A(2) provides that a place restriction order must not specify places or districts which include the offender’s
place of residence or the place of residence of any of the offender’s close family; any place of work at which the
offender is regularly employed; any educational institution at which the offender is enrolled; or, any place of worship at
which the offender regularly attends.

Section 100B requires the court to explain to an offender on whom it has imposed an order the offender’s obligations
under the order and the consequences that may follow if the offender fails to comply with the order.

Section 100C states that an order commences at the time it was made by the court.

Section 100D suspends the operation of orders while the offender is in custody, although suspension does not
postpone the date on which the order ends.

Section 100E creates a new offence of contravention of the order. An offender must not, without reasonable excuse,
contravene an order. The maximum penalty is 10 penalty units (currently $1100) or imprisonment for six months, or
both. Reasonable excuses include if the offender did so in compliance with an order of a court; or having associated
with the specified person unintentionally, the offender immediately terminated the association.

Section 100F allows a court to vary or revoke an offender’s existing order when sentencing the offender for a new
offence.

Section 100G allows an offender to apply to a Local Court, with the court’s leave, to vary or revoke their order. Leave
may be granted for such an application only if the court is satisfied that, having regard to changes in the applicant’s
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circumstances since the order was made or last varied, it is in the interests of justice that leave be granted.®® The
Commissioner of Police may appear and be heard in any proceedings on the application.

Section 100H makes it an offence punishable by fine to publish or broadcast, except in very limited circumstances,
the fact that a named person (other than the offender) is specified in a non-association order, or any information
calculated to identify any such person.

4.1.1.2. Children (Criminal Proceedings) Act 1987

The Act also amends the Children (Criminal Proceedings) Act 1987 which means that non-association and place
restriction orders may be imposed on juvenile offenders.®” The provisions of part 8A of the Crimes (Sentencing
Procedure) Act also apply for juveniles.®

4.1.1.3. Criminal Appeal Act 1912

The Act also makes a consequential amendment to the definition of sentence in the Criminal Appeal Act 1912, thereby
permitting a person convicted of an offence to appeal to the court, with leave, against a non-association or place
restriction order imposed as part of a sentence.®

4.1.1.4. Related laws which existed prior to the amendments

The Court had previously been able to impose non-association and place restrictio