fNSW Ombudsman

CHILD PROTECTION PoLicy

PREFACE

This policy sets out the responsibilities of the liiltisman and Ombudsman staff in relation to the
protection of children from abuse, neglect andrdatment.

The Ombudsman has been given statutory respoftissitegarding the investigation of reportable
allegations and convictions against staff of desigd government agencies, designated non-
government agencies and public authorities. Thedss recognised in the Interagency Guidelines for
Child Protection Intervention (2006 edition).

Some staff of the Ombudsman office are taken tmésedatory reporters under section 27 of the
Children and Young Persons (Care and Protection) Act 1998 (CYP (CP) Act). This policy reinforces
the legal obligations of those staff and sets loatresponsibilities of other staff, who are not datory
reporters, to report children suspected to besktati significant harm.

The Ombudsman has responsibility under Part 3A@Qmbudsman Act 1974 to keep under scrutiny
the systems:

€)] for preventing reportable conduct by employees of designated government or non-
government agencies or of other public authorities

(b) for handling and responding to reportable allegations, or reportable convictions,
involving those empl oyees.

As a public authority, the Ombudsman should enthatinternal systems for preventing reportable
conduct and for handling and responding to reptetaltegations or convictions are of the highest
standard.

PURPOSE

The purpose of this policy is to:
* set out the responsibilities of staff with regasdhe reporting of suspected reportable conduct
* set out the responsibilities of staff who have dimntact with children

» set out the office’s position on recruiting statiovmay be required to have direct contact with
children

* specify the procedures that will be applied in eesf a staff member who has been the subject of
a reportable allegation.

RESPONSIBILITY

This policy applies to the Ombudsman and all sththe office, whether by way of appointment,
secondment, contract, temporary arrangement orfee-tor-service basis. Any individual having
employee functions or acting in an employee capgaititluding a volunteer, is a member of staff for
the purposes of this policy.

The Ombudsman is responsible for ensuring thatpiblisy is effectively implemented and applied to
all staff of the office.
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LEGISLATIVE FRAMEWORK

Staff may have responsibilities under some orfdathe following legislation:
e Children and Young Persons (Care and Protection) Act 1998

e Commission for Children and Young People Act 1998

»  Ombudsman Act 1974

DEFINITIONS

In this policy:

‘at risk of significant harm’  in relation to a child or young person has thmesaneaning that it has
in theCYP (CP) Act, namely that current concerns existlie safety,
welfare or well-being of the child or young pardmecause of the
presence to a significant extent of any one arenab the following
circumstances:

(a) the child's or young person's basic physical ocipslpgical
needs are not being met or are at risk of not beieg

(b) the parents or other caregivers have not arrange e
unable or unwilling to arrange for the child or yguperson to
receive necessary medical care,

(b1)in the case of a child or young person whedired to attend
school in accordance with telucation Act 1990 — the
parents or other caregivers have not arrangecindnable or
unwilling to arrange for the child or you persorréceive an
education in accordance with that Act,

(c) the child or young person has been, or is at ridleing,
physically or sexually abused or ill-treated,

(d) the child or young person is living in a househwltere there
have been incidents of domestic violence and, as a
consequence, the child or young person is at fiskwous
physical or psychological harm,

(e) a parent or other caregiver has behaved in suchyaawards
the child or young person that the child or youegspn has
suffered or is at risk of suffering serious psycigital harm,

(f) the child was the subject of a pre-natal reporieuaséction 25
and the birth mother of the child did not engagecessfully
with support services to eliminate, or minimisefte lowest
level reasonably practical, the risk factors treategrise to the
report.

‘child’ has the same meaning that it has in the CYH ACt, namely ‘a person
who is under the age of 16 years’ (note thatdcks defined in s. 25A of
the Ombudsman Act as a person who is undergh®&l18 years).

‘reportable allegation’ has the same meaning that it has in the Ombudsroamamely ‘an
allegation of reportable conduct against a persanallegation of
misconduct that may involve reportable conduct'.

‘reportable conduct’ has the same meaning that it has in s. 25A of theWdsman Act, and



includes sexual offences, sexual misconduct, assiktleatment,
neglect, and behaviour that causes psycholobarah to children.

‘reportable conviction’ has the same meaning that it has in the Ombudsrogmamely ‘a
conviction or finding of guilt of an offence ialwing
reportable conduct’.

‘statutory officef means the Ombudsman, or a Deputy Ombudsman

‘young person’ has the same meaning that it has in the CYP (CE)namely ‘a
person who is aged 16 years or above but whodsr the age of 18
years’ (note that ‘young person does not appetire Ombudsman
Act, see ‘child’).

POLICY STATEMENT
1. Reporting of children at risk of significant harm

Although most Ombudsman staff are not mandatorgrteps under the CYP (CP) Act, it is the policy
of this office that an Ombudsman officer who, ie ttourse of their duties, receives information that
leads them to form the belief that a child or yopegson, or class of child or young person, issktof
significant harm, should report the grounds fot thelief to Community Services. Staff are not regai
to report matters to Child Wellbeing Units.

Staff may make such a report without contravenirgfdsof the Ombudsman Act (which prohibits the
disclosure of information) under the following cirastances:

a. Where the staff member is a mandatory reporter

Section 27 of the CYP (CP) Act requires certairspes (‘mandatory reporters’) to report to the
Director General of Human Services if they havesoeable grounds to suspect that a child is atofisk
significant harm. A person is a mandatory repautegder section 27 if they deliver health care, welfa
education, children's services, residential sesyioelaw enforcement, wholly or partly, to childrer

if they are a direct supervisor to such a person.

The Youth Liaison Officer (YLO), and his or herelit supervisor, falls within the definition of
‘mandatory reporter’ under s. 27. Other staff gathgido not fall within the definition, unless they
deliver health care, welfare, education, childra@evices, residential services, or law enforcement
wholly or partly, to children, or if they are a @@t supervisor to such a person.

If the YLO or another staff member deemed to beartdatory reporter’ does have reasonable grounds
to suspect that a child is at risk of significaatrh, that staff member must make a report of their
concerns to the Community Services Helpline, naitatutory officer, and record the incident in
ADM/2635.

b. Where consent is given for the disclosure

The making of a report based on information prodittea member of staff is permitted by s. 34(1)(a)
of the Ombudsman Act if the source of the informaitonsents to its disclosure.

c. Where disclosure relates to the safety, welfare or well-being of a child or young person

Ombudsman staff may disclose information obtaimeithé course of their duty to a police officer,
Community Services, or any other public authottiigttthe Ombudsman considers appropriate if the
information relates to the safety, welfare or visding of a particular child or young person (otass
of children or young persons) (s. 34(1)(b1)).



Ombudsman staff may disclose information obtaimeithé course of their duty to any person if the
Ombudsman believes on reasonable grounds thabsiisel is necessary to prevent or lessen the
likelihood of harm being done to any person (S134R)).

Disclosure under these sections must be made hethpproval of a statutory officer and must be
recorded in ADM/2635.

d. Where disclosure is in response to a direction under s. 248(1)(b) of the Children and Young
Persons (Care and Protection) Act 1998

The Ombudsman has a responsibility to comply wiriien direction under s.248(1)(b) of the
Children and Young Persons (Care and Protection) Act 1998 issued on behalf of the Director-General
of Community Services. A direction under s.248(Lj{laces a duty on a 'prescribed body' to furnish
the Director-General with information relating tetsafety, welfare and well-being of a particulaitcc

or young person or class of children or young pegs®he Ombudsman is a 'prescribed body' and will
therefore comply with such directions where we tsldh information.

Where such a request is received, the informatdretdisclosed under s.248(1)(b) must be made with
the approval of a statutory officer and must bereed in the register in ADM/4870. Those involved i
managing the request may ask to meet with reprapess from Community Services to clarify the
information that we hold and the nature of the iinfation required. Any concerns about the release of
information should be discussed with the statutdfiger prior to their approval.

2. Requirements subsequent to the making of a report

When a member of staff makes a report to Commu8etyices that a child or young person is at risk of
significant harm, he or she is to record the cirstamces of the making of the report in ADM/2635 and
provide a copy of the record to a statutory offi@eisoon as practicable.

3. Situations where a report to Community Services would not fall within the exceptions to
section 34(1)

In any case where a member of staff forms the hédléesed on information obtained in the course of
their employment, that a child or young persort issk of significant harm, and the staff member
believes that the making of a report to Communéwies would contravene s. 34(1) of the
Ombudsman Act, the member of staff must reportit@mstances of the matter immediately to a
statutory officer.

The statutory officer is to decide whether thewmstances of the matter are such that the publicypo
of protecting children and young person from aljusgfies the making of a report to Community
Services.

4. Members of staff in direct contact with children

Unless there are reasonable practical impedimerdeinhg so, all staff having direct contact with a
child or a young person should make sure thatre#hether Ombudsman staff member or some other
responsible adult is present during any such inten

5. Recruitment of Ombudsman staff

The office will observe all legislative requiremsimitended to assess any risk that may be posed by
persons who have been found to have committed tadgerconduct gaining child-related employment.
Particular Ombudsman employees, such as the YLOffarial Community Visitors who have direct
and unsupervised access to children will be sceebpiehe Commission for Children and Young
People prior to employment, and will be requiredigm the Prohibited Employment Declaration form
(see the Personnel Handbook for further information



We will identify positions within the office thatvolve child-related duties and ensure that
advertisements for any of these positions cleddieghat screening will take place.

6. Notification of reportable allegations against staff members

The requirement for a public authority to notifet®@mbudsman of any reportable allegation or
reportable conviction against an employee thaeatiiis the course of that employee’s employment
applies to our office. When any staff member becaware of a reportable allegation or reportable
conviction concerning another staff member arising the other staff member’s employment with the
Ombudsman, they must report that allegation or wbiow to a statutory officer.

It is the duty of any statutory officer receivingeportable allegation or reportable convictioniagia
an Ombudsman member of staff to advise the Ombudsinde matter as soon as practicable, and
refer that matter to an appropriate body. The &igflofficer must also ensure the records relatting
the allegation have the appropriate security diaasion.

In addition, the Ombudsman will ensure that ansssent of the risks relating to any such allegaon
undertaken immediately upon receipt of the allegatand at every appropriate point thereafter, and
that the agency to which the allegation is refersezbnsulted regarding the appropriateness of ataf
the Ombudsman office conducting an investigatiothefallegation, consistent with the requirements
imposed upon all public authorities by Part 3Ale ©Ombudsman Act.
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